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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal Welfare Act (7 
U.S.C. 2131 et seq.), the Federal Meat Inspection Act (21 U.S.C. 601 et. 
seq.), the Grain Standards Act (7 U.S.C. 71 et. seq.), the Horse Protec- 
tion Act (15 U.S.C. 1821 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), and the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unneccessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws administered by 
the Department will be published herein. 
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Agricultural Marketing Act of 1946 
Mason, WILLIAM E., and MARLENE G. PEELER. FSQS Docket 


No. 8. Misrepresentation of grade — by fraudulent 
and deceptive repackaging — Sanction, astoPeeler............... 933 


(No. 19,239) 


In re WILLIAM E. MASON and MARLENE G. PEELER. FSQS Docket No. 8. 
Decided May 31, 1979, as to Marlene G. Peeler. 


Misrepresentation — of grade by fraudulent and deceptive repackaging — 
Sanction 


Where respondent Marlene G. Peeler wilfully violated the Act in connection with her 
operations as a processor of rabbits and rabbit products in the deceptive and fraud- 
ulent misrepresentation of the grade thereof as found herein, rabbit grading and in- 
spection services are withdrawn from and denied to said respondent for 18 months. 


Marshall Marcus, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


This proceeding was instituted under the Agricultural Marketing Act 
of 1946, as amended (7 U.S.C. 1621 et seq.), and regulations issued 
thereunder (7 CFR 70 et seq. and 9 CFR 354 et seq.), by a complaint filed 
by the Administrator alleging that respondent violated the Act and 
regulations. This Decision and Order is entered pursuant to section 
1.139 of the Rules of Practice applicable to this proceeding (7 CFR 
1.139). 
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Copies of the complaint and the Rules of Practice governing proceed- 
ings under the Act and regulations were served by the Hearing Clerk, by 
certified mail, on respondent on December 9, 1978. Respondent was in- 
formed in the complaint and letter of service that an answer should be 
filed in accordance with the Rules of Practice, and that failure to file an 
answer either admitting, denying or explaining the allegations in the 
complaint and requesting an oral hearing would constitute admission of 
such allegations and waiver of such hearing. Respondent has not filed an 
answer in accordance with the Rules of Practice. Accordingly, the perti- 
nent material facts alleged in the complaint, which are admitted by re- 
spondent’s failure to file an answer, are adopted and set forth herein as 
the findings of fact. 


FINDINGS OF FACT 


1. Respondent Marlene G. Peeler was, at all times material herein, a 
processor of rabbits and rabbit products and an applicant for federal 
grading and inspection services under the Act and the regulations. Re- 
spondent Marlene G. Peeler currently resides at 927 Hampton Street, 
Shelby, North Carolina 28150. 


2. On or about December 12, 1976, at Columbus, Ohio, respondent 
Marlene G. Peeler wilfully, deceptively and fraudulently repackaged and 
represented that approximately 4,647 pounds of rabbit meat were offi- 
cially identified as U.S. Grade A by an authorized USDA grader when 
said rabbit meat had, in fact, not been so graded, contrary to subsection 
203 (h) of the Act (7 U.S.C. 1622 (h) ) and sections 70.40 and 70.41 (c) of 
the regulations in effect at that time (7 CFR 70.40 and 70.41 (c) ). 


CONCLUSION 


Pursuant to subsection 203 (h) of the Act (7 U.S.C. 1622 (h) ) and sec- 
tions 70.40 and 70.41 of the regulations (7 CFR 70.40 and 70.41), the 
violations set forth in finding of fact 2 above are grounds for debarment 
from any or all benefits of the Act. 





WILLIAM E. MASON 935 
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The benefits of federal rabbit grading and inspection services provided 
under the Act are withdrawn from and denied to respondent Marlene G. 
Peeler, her agents, subsidiaries and affiliates for a period of 18 months. 


This order shall be final* and effective 35 days after the date of serv- 
ice on the respondent unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the applicable Rules of Practice (7 CFR 
1.145). 


Copies hereof shall be served on the parties. 


* The Decision and Order became final July 7, 1979.—Ed. 
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BRANDON, WALLACE, and LAURA M. Branpon. HPA Docket 
No. 105. Consent order — Sanctions 


COLEMAN, HAROLD. HPA Docket No. 96. Consent order — 
Sanction 


CoLEMAN, HaroLp. HPA Docket No. 89; DEBRA COLEMAN 
MorritT, SHIRLEY POLK and DAvip PoLk. HPA Docket 
No. 114. Consent order — Sanctions 


HALE, BILLY. HPA Docket No. 50. Order of dismissal 


HOSKINS, JERRY, and Buppy Dick. HPA Docket No. 106. 
Consent order — Sanctions 


ROBERTS, HowarD, et al. HPA Docket Nos. 78, 83, 84, 90. 
Consent order as to Howard Roberts (co-respondent) 
— Sanction 


(No. 19,240) 


In re HAROLD COLEMAN. HPA Docket No. 96. Decided July 2, 1979. 


Consent order 


Respondent has consented to issuance of the order herein against him for violating the Act 
in connection with the showing and exhibition of a sored horse. Respondent therefor 
is assessed a civil penalty in the amount of $400.00. 


Ronald K. Silver, for complainant. 
David Byrne, Jr., Montgomery, AL, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This is an administrative proceeding for the collection of a civil pen- 
alty under the Horse Protection Act as amended (15 U.S.C. 1821 et seq.), 
instituted by a complaint filed by the Administrator of the Animal and 
936 
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Plant Health Inspection Service, United States Department of Agricul- 
ture, charging that respondent has violated the Horse Protection Act as 
amended. This consent order has been entered into between the parties 
under authority of the applicable Rules of Practice (7 CFR 1.138). 


Respondent admits the jurisdictional allegations of the complaint, but 
neither admits nor denies the remaining allegations of the complaint, 
waives oral hearing and further procedure under applicable Rules of 
Practice (7 CFR Part 1) and consents to the issuance of a specified order 
containing findings of fact, conclusions and assessing a civil penalty of 
$400.00, against the respondent, based upon the allegations in the com- 
plaint. The consent order is to become effective on the day upon which it 
is served on respondent. Complainant agreed to the entry of this consent 
order. 


FINDINGS OF FACT 


1. Harold Coleman is an individual whose mailing address is Post Of- 
fice Box 367, Clemmons, North Carolina. 


2. Harold Coleman, at all times material herein, was the owner of a 
horse known as “Darling Delight”. 


3. On or about August 25, 1978 at the Tennessee Walking Horse Na- 
tional Celebration at Shelbyville, Tennessee, the respondent, as owner, 
allowed the horse “Darling Delight” to be entered and exhibited in class 
No. 10, as entry number 1133 while said horse was determined to be 
“sore” by United States Department of Agriculture veterinarians, as 
that term is defined in the Act and regulations. When examined by 
United States Department of Agriculture veterinarians, said horse was 
determined to exhibit abnormal sensitivity to palpation in the pastern 
area of its forelegs and inflammation and abnormal thermal patterns 
upon examination by thermovision. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of a consent order, the following order 
is issued. 





HORSE PROTECTION ACT 
Cite as 38 A.D. 938 


ORDER 


Respondent Harold Coleman is assessed a civil penalty of $400.00, 
which shall be payable by a certified check or money order to the Treas- 
urer of the United States and forwarded to Ronald K. Silver, Office of 
the General Counsel, Room 2006, South Building, United States Depart- 
ment of Agriculture, Washington, D.C. 20250, within 30 days from the 
date this order becomes effective. 


This order shall have the same force and effect as if entered after full 
hearing and shall become effective on day upon which service of this 
order is made on respondent. 


(No. 19,241) 


In re HOWARD ROBERTS, et al. HPA Docket Nos. 78, 83, 84, 90. Decided 
July 2, 1979, as to Howard Roberts. 


Consent order 


Respondent Howard Roberts (co-respondent in the four proceedings) has consented to is- 
suance of the order herein against him for violating the Act as found in connection 
with the showing and exhibition of sored horses. Respondent Howard Roberts is as- 
sessed therefor a civil penalty of $3,000.00, and is disqualified from showing and 
exhibiting horses and from participating in a horse show, sale or auction as provided 
herein for a period of 18 months. 


John Vetne, for complainant. 
John H. Norton, III, Shelbyville, TN, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


These proceedings were instituted under the Horse Protection Act (15 
U.S.C. 1821 et seq, amended July 13, 1976, 90 Stat. 915), by complaints 
filed by the Administrator, Animal and Health Inspection Service, Unit- 
ed States Department of Agriculture, alleging that respondent had vio- 
lated the Act, and regulations thereunder, 9 CFR Part 11. 
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For the purpose of settling these proceedings, and for such purpose 
only, respondent Howard Roberts agrees to the entry of this decision 
under Part 138 of the Rules of Practice (7 CFR§ 1.138). With respect to 
respondent Roberts only, this decision shall serve to resolve the sanction 
for all alleged violations in complaints bearing the above-captioned dock- 
et numbers. This decision shall also resolve, with respect to Howard Rob- 
erts only, any additional violation or alleged violation occurring on 
August 27, 1978, which may be the subject of a proceeding not yet insti- 
tuted under the Act. 


Respondent, Howard Roberts, further admits to jurisdiction and the 
following findings of fact. 


FINDINGS OF FACT 


1. Respondent Howard Roberts is an individual whose address is 
Howard Roberts Stables, Lewisburg, Tennessee 37091. 


2. Respondent Roberts served as trainer of, and showed or exhibited 
the following horses, as specified: “Shadow’s Elegance” (aka “Shadow’s 
Elegant” and “Shadow’s Elegance U”) at the Tennessee Walking Horse 
National Celebration, on September 5, 1975, September 1, 1976, and 
September 1, 1977; “Ebony’s Honey” at the Tennessee Walking Horse 
National Celebration, on August 30, 1975; “Delight’s Cuttin’ Up” at the 
Southern Championship Charity Horse Show on November 9, 1976; and 
“Delight’s Sunny Jim” at the Tennessee Walking Horse National Cele- 
bration on August 27, 1978. In the opinion of examining U.S.D.A. 
veterinarians, the aforementioned horses were “sore” when shown or ex- 
hibited at the times and places specified. 


CONCLUSIONS 


Respondent, Howard Roberts, having admitted jurisdictional facts, 
and the complainant and respondent having agreed to the entry of this 
decision, such decision will be entered. 
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1. Effective September 2, 1979, respondent Howard Roberts is dis- 
qualified, as provided in section 6 (c) of the Act, as amended (15 U.S.C. 
1825 (c) ), for a period of 18 months as follows: 


(a) For a period of 12 months, from September 2, 1979 through 
September 1, 1980, respondent Howard Roberts is disqualified from (i) 
showing, exhibiting, or entering for the purpose of showing or exhibit- 
ing any horse at any horse show or exhibition, and (ii) taking part or 
otherwise participating in the judging or managing of any horse show, 
horse exhibition or horse sale or auction. 


(b) For a period of 6 months thereafter, from September 2, 1980 
through March 1, 1981 respondent Howard Roberts is disqualified spe- 
cifically and only from showing, exhibiting or entering for the purpose 
of showing or exhibiting any horse. 


2. Respondent, Howard Roberts, is assessed a civil monetary penalty 
in the amount of $3,000 which shall be payable to the Treasurer of the 
United States, by certified check or money order. Such penalty shall be 
paid in three equal installments of $1,000, no later than 6 months, 12 
months and 18 months following the last day of the 18-month disquali- 
fication period specified herein, and shall be forwarded to the Director, 
Marketing Division, Office of the General Counsel, Room 2014, South 


Building, United States Department of Agriculture, Washington, D.C. 
20250. If respondent fails to make any payment on or before the due 
date, the entire monetary penalty shall become immediately due and 
payable. 


This order shall have the same force and effect as if entered after full 
hearing, and shall be effective, according to the terms hereof, on the day 
service of this order is made upon respondent Roberts, provided, re- 
spondent shall not be considered “under an order of disqualification” 
until September 2, 1979. 


(No. 19,242) 


In re HAROLD COLEMAN. HPA Docket No. 89; DEBRA COLEMAN MOFFITT, 
SHIRLEY POLK and DAVID POLK. HPA Docket No. 114. Decided July 
11, 1979. 


Consent order 
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Respondents have consented to issuance of the order herein against them for violating the 
Act in connection with the showing and exhibition of a sored horse. Respondent 
Harold Coleman is assessed therefor a civil penalty of $400; respondent Debra Cole- 
man Moffitt is assessed a civil penalty of $150.00, respondent Shirley Polk is as- 
sessed a civil penalty of $50.00, and respondent David Polk is disqualified partici- 
pating in any horse show, sale or auction for one year. 


Ronald K. Silver, for complainant. 
David B. Byrne, Jr., and John M. Bolton, IIT, Montgomery, L, for respondents. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


CONSENT ORDER 


These are administrative proceedings for the collection of civil penal- 
ties under the Horse Protection Act as amended (15 U.S.C. 1821 et seq.), 
instituted by the complaints filed by the Administrator of the Animal 
and Plant Health Inspection Service, United States Department of Agri- 
culture, charging that respondents have violated the Horse Protection 
Act as amended. This consent order has been entered into between the 
parties under authority of the applicable Rules of Practice (7 CFR 
1.138). 


Respondents admit the jurisdictional allegations of the complaint, but 
neither admit nor deny the remaining allegations of the complaint, 
waive oral hearing and further procedure under the applicable Rules of 
Practice (7 CFR Part 1) and consent to the issuance of a specified order 
containing findings of fact, conclusions and assessment of civil penalties 
against respondents, based upon the allegations in the complaints. The 
consent order is to become effective on the day upon which it is served 
on respondents. Complainant agrees to the entry of this consent order. 


FINDINGS OF FACT 


1. (a) Harold Coleman is an individual whose mailing address is Post 
Office Box 367, Clemmons, North Carolina. 


(b) Debra Coleman Moffitt is an individual whose mailing address 
is Post Office Box 367, Clemmons, North Carolina. 





(c) Shirley Polk is an individual whose mailing address is 4924 
Hampton Road, Clemmons, North Carolina. 


(d) David Polk is an individual whose mailing address is 4924 
Hampton Road, Clemmons, North Carolina. 


2. (a) Harold Coleman, at all times material herein was the owner of a 
horse known as “Delight’s Shadow 8”. 


(b) Debra Coleman Moffitt, at all times material herein was the 
rider of a horse known as “Delight’s Shadow S”. 


(c) David Polk, at all times material herein, was the trainer of a 
horse known as “Delight’s Shadow 8”. 


3. On or about March 30, 1978 respondents David Polk, Shirley Polk, 
and Debra Coleman Moffitt entered and exhibited the horse “Delight’s 
Shadow 8S” and Harold Coleman as owner, allowed the entering and ex- 
hibiting of the horse “Delight’s Shadow S” in the National Walking 
Horse Trainers Show at Louisville, Kentucky, as entry number 700 in 
class number 10 while said horse was determined to be “sore” by United 
States Department of Agriculture veterinarians, as that term is defined 
in the Act and the regulations. When examined by United States Depart- 
ment of Agriculture veterinarians, said horse was determined to exhibit 
abnormal sensitivity to palpation in the pastern area of its forelegs and 
inflamation and abnormal thermal patterns upon examination by ther- 
movision. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of the consent order, the following order 
is issued. 


Respondent Harold Coleman is assessed a civil penalty of $400.00, re- 
spondent Debra Coleman Moffitt is assessed a civil penalty of $150.00 
and respondent Shirley Polk is assessed a civil penalty of $50.00 all of 
which shall be payable by certified check or money order to the Treasur- 
er of the United States and forwarded to Ronald K. Silver, Office of the 
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General Counsel Room 2006, South Building, United States Department 
of Agriculture, Washington D.C. 20250, within 30 days from the date 
this order becomes effective. 


Respondent David Polk is disqualified as provided for in section 6 (c) 
of the Act, as amended (15 U.S.C. 1825 (c) ), for the period of 1 year 
from June 1, 1979 through May 31, 1980 from (a) showing, exhibiting, 
or entering for the purpose of showing or exhibiting any horse at any 
horse show or exhibition, and (b) taking part or otherwise participating 
in the judging or managing of any horse show, horse exhibition or horse 
sale or auction. 


This order shall have the same force and effect as if entered after full 
hearing, and shall be effective according to the terms hereof, on the day 
service of this order is made upon the respondent. 





(No. 19,243) 


In re WALLACE BRANDON and LAURA M. BRANDON. HPA Docket No. 
105. Decided June 26, 1979. 


Consent order 


Respondents have consented to issuance of the order herein against them for violating the 
Act in connection with the showing and exhibition of a sored horse. Respondents 
therefor are assessed a civil penalty of $1,000.00 each. 


Patricia V. Fettmann, for complainant. 
Jack M. Irion, Shelbyville, TN, for respondents. 


Decision by William J. Weber, Administrative Law Judge. 


This is a proceeding under the Horse Protection Act (15 U.S.C. 1821 et 
seq), hereinafter referred to as the “Act”. A complaint issued by the Ad- 
ministrator, Animal and Plant Health Inspection Service, pursuant to 
the Rules of Practice Governing Formal Adjudicatory Proceedings Insti- 
tuted by the Secretary Under Various Statutes (7 CFR 1.130 et seq.), 
hereinafter referred to as the “Rules of Practice”, was served upon each 
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of the respondents named herein. This decision is entered pursuant to 
the consent decision provision of the Rules of Practice (7 CFR 1.138). 


The respondents admit the jurisdictional facts alleged in the com- 
plaint and the findings of fact set forth herein. Respondents waive a 
hearing and further procedure in this matter and consent to the issuance 
of this decision agreed upon between the parties for the purpose of set- 
tling this matter. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent Wallace Brandon is an individual residing at Route 1, 
Franklin, Tennessee 37064, who was at all times material herein part 
owner and trainer of a horse known as “Ebony’s Darling Lady”. 


2. Respondent Laura M. Brandon is an individual residing at Route 1, 
Franklin, Tennessee 37064, who at all times material herein was the 
part owner and rider of the horse known as “Ebony’s Darling Lady”, 
hereinafter referred to as the “horse”. 


3. USDA veterinarians determined that the horse was sore when it 
was entered, shown, and exhibited at thc 40th Annual Tennessee Walk- 
ing Horse National Celebration at Shelbyville, Tennessee on August 24, 
1978. 


4. Wallace Brandon and Laura M. Brandon deny that they ever sored 
the horse. 


CONCLUSIONS 


Respondents’ admission of the jurisdictional facts alleged in the com- 
plaint and the parties’ consent to the issuance of this decision without 
further procedure, warrant the entry of such decision in this matter. 


Respondent Laura M. Brandon is assessed a civil penalty in the 
amount of $1,000. Respondent Wallace Brandon is assessed a civil 
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penalty in the amount of $1,000. Each penalty shall be payable to the 
Treasurer of the United States by certified check or money order for- 
warded to Patricia V. Fettmann, Attorney, Marketing Division, Office 
of the General Counsel, South Building, Room 2014, United States De- 
partment of Agriculture, Washington, D.C. 20250, within 60 days from 
the date upon which this decision becomes effective. 


This decision shall have the same force and effect as a decision entered 
after a full hearing. It shall be final upon issuance and shall be effective 
upon service of the decision upon both respondents. 


(No. 19,244) 
In re BILLY HALE. HPA Docket No. 50. Decided May 9, 1979. 
Order of dismissal 


Garrett B. Stevens, for complainant. 
Knox Bingham, Lewisburg, TN, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


Upon Motion therefor filed May 8, 1979, the Complaint which was 
filed herein on April 23, 1976, is hereby dismissed with prejudice. 


(No. 19,245) 


In re JERRY HOSKINS and Buppy Dick. HPA Docket No. 106. Decided 
June 20, 1979. 


Consent order 
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Respondents have consented to issuance of the order herein against them for violating the 
Act in connection with the showing and exhibition of a sored horse. Respondent 
Jerry Hoskins therefor is assessed a civil penalty of $750.00. Respondent Buddy is 
therefor assessed a civil penalty of $1,000.00. 


Patricia Fettmann, for complainant. 
Raymond Overstreet, Liberty, KY, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This is a proceeding under the Horse Protection Act (15 U.S.C. 1821 et 
seq.), hereinafter referred to as the “Act”. A complaint issued by the Ad- 
ministrator, Animal and Plant Health Inspection Service, pursuant to 
the Rules of Practice Governing Formal Adjudicatory Proceedings In- 
stituted by the Secretary Under Various Statutes (7 CFR 1.130 et seq.), 
hereinafter referred to as the “Rules of Practice”, was served upon each 
of the respondents named herein. This decision is entered pursuant to 
the consent decision provision of the Rules of Practice (7 CFR 1.138). 


The respondents admit the jurisdictional facts alleged in the com- 
plaint and the findings of fact set forth herein. Respondents waive a 
hearing and further procedure in this matter and consent to the issuance 


of this decision agreed upon between the parties for the purpose of set- 
tling this matter. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent Jerry Hoskins is an individual residing in Liberty, 
Kentucky, who was at all times material herein owner of a horse known 
as “Ebony’s Big Son”. 


2. Respondent Buddy Dick is an individual residing in Bethelridge, 
Kentucky, who at all times material herein was the trainer/rider of the 
horse known as “Ebony’s Big Son”, hereinafter referred to as the “horse”. 


3. On August 30, 1978, the horse was entered, shown, and exhibited 
at the Tennessee Walking Horse National Celebration at Shelbyville, 
Tennessee, while said horse was “sore” as that term is defined in the Act. 


CONCLUSIONS 
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Respondents’ admission of the jurisdictional facts alleged in the com- 
plaint and the parties’ consent to the issuance of this decision without 
further procedure, warrant the entry of such decision in this matter. 


Respondent Jerry Hoskins is assessed a civil penalty in the amount of 
$750. Respondent Buddy Dick is assessed a civil penalty in the amount 
of $1000. Each penalty shall be payable to the Treasurer of the United 
States by certified check or money order forwarded to Patricia V. Fett- 
mann, Attorney, Marketing Division, Office of the General Counsel, 
South Building, Room 2014, United States Department of Agriculture, 
Washington, D.C. 20250, within 60 days from the date upon which this 
decision becomes effective. 


This decision shall have the same force and effect as a decision entered 
after a full hearing. It shall be final upon issuance and shall be effective 
upon service of the decision upon both respondents. 
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(No. 19,246) 


CACTUS HILL RANCH COMPANY, a corporation, v. MODESTO MENDICAO. 
P&S Docket No. 5642. Decided July 2, 1979. 


Unjust practice — failure to pay — Admission of facts — by failure to file 
answer — Reparation awarded 


Where respondent violated § 302 of the Act in connection with his operations as a dealer 
thereunder in failing to pay in full for livestock purchases as found herein, repara- 
tion in the amount of $11,104.38 is awarded complainant against respondent with 
interest. 


Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), instituted by the filing of a com- 
plaint on April 5, 1978. An amended complaint was filed on May 25, 
1978. 


By such complaint, complainant claimed reparation in the amount of 
$11,104.28, from respondent, alleging in substance failure to pay in full 
for livestock purchased. 


Copies of the complaint and of the investigation report prepared by 
the Packers and Stockyards — AMS of this Department and filed in this 
proceeding pursuant to the rules of practice (9 CFR 202.104 (c), 43 F.R. 
30512), were served on respondent on January 3, 1979. A copy of the in- 
vestigation report was served on complainant on January 2, 1979. 


At the time of service of the copies of the complaint and the investiga- 
tive report, respondent was notified that an answer thereto should be 
filed within 20 days after such service and that failure to file an answer 
would be deemed an admission of the allegations contained in the com- 
plaint, and the case file would be forwarded to the Office of the Secre- 
tary for the issuance of a default order without oral hearing, as provided 
in the rules of practice at 9 CFR 202.106 (d), 43 F.R. 30513. No answer 
was filed by respondent. 


The failure of respondent to file an answer within the specified time 
limit is deemed to be an admission of all the allegations of the complaint 
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and a consent to the issuance of a final order in the proceeding, based on 
all evidence in the record, including information contained in the in- 
vestigation report. 


On the basis of the record as thus formed, it is found that at the times 
material herein respondent was engaged in business as a dealer within 
the meaning of the Act, with his principal place of business at Manila, 
Utah, and that respondent purchased and received from complainant 
livestock in a number of transactions, of which the latest were on Janu- 
ary 16, 1978, or within 90 days of the filing of the initial written com- 
plaint on April 5, 1978, that the latest such transactions involved more 
than the amount of reparation claimed herein, and that respondent has 
paid $11,104.38 less than was due from him to complainant on account 
thereof. Such failure to pay for livestock purchased has been held to con- 
stitute an unjust practice in violation of section 307 of the Act. Rasmus- 
sen v. Featherston, 37 A.D. 282 (1978). 


As previously stated, at the times material herein respondent was a 
dealer as defined in the Act. The Secretary has jurisdiction to issue a rep- 
aration order against a dealer. Sections 308 and 309 of the Act (7 U.S.C. 
209, 210) provide in pertinent part as follows: 


Sec. 308. (a) If any person subject to this Act violates any of the provisions of 
this Act, or of any order of the Secretary under this Act, relating to the pur- 
chase, sale, or handling of livestock, he shall be liable to the person or persons 
injured thereby for the full amount of damages sustained in consequence of 
such violation. 


(b) Such liability may be enforced either (1) by complaint to the Secretary as 
provided in section 309,* * * * 


Sec. 309. (a) Any person complaining of anything done or omitted to be done 
by any * * * dealer (hereinafter in this section referred to as the “defendant”) 
in violation of the provisions of sections 304, 305, 306, or 307, * * * may, at 
any time within 90 days after the cause of action accrues, apply to the Secre- 
tary by petition* * * * 


* * * 


(e) If after hearing on a complaint the Secretary determines that the complain- 
ant is entitled to an award of damages, the Secretary shall make an order di- 
recting the defendant to pay to the complainant the sum to which he is entitled 
on or before a day named. 


Section 307 of the Act (7 U.S.C. 208) provides in pertinent part, “every 
unjust, unreasonable or discriminatory * * * practice is prohibited and 
declared to be unlawful.” In sections 304, 305, 306, and 307, the sections 
referred to in section 309, that is the only provision which can be vio- 
lated by a dealer. 
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As previously stated, the action of respondent, in dispute herein, has 
been found to be an unjust practice in violation of that clause of section 
307. See Hays Livestk. Comin. Co., Inc. v. Maly Livestk. Com n. Co., Inc., 
498 F.2d 925, 33 A.D. 1122 (10th Cir., 1974), and Neugebauer v. Ryken, 
34 A.D. 1712 (U.S.D.C., D.S.D., S.D., 1975), on the authority of the Sec- 
retary to determine what shall be an unjust practice within the meaning 
of the Act. 


For more than 30 years reparation awards have been issued against 
dealers who have committed unjust practices in violation of section 307 
of the Act. See, e.g., Independent Order Buying Co. v. B. J. Shemwell, 6 
A.D. 527 (1947); Scannell-Cochran Comm. Co. v. O. J. Jones, etc., 9 A.D. 
1199 (1950). The long-standing interpretation of the statutory provi- 
sions comports with the congressional purpose and harmonizes the Act 
by according equitable treatment to all persons subject to the regulatory 
scheme under Title ITI of the Act. 


This decision and order is the same as a decision and order by the Sec- 
retary of Agriculture, being issued pursuant to delegated authority, 7 
CFR § 2.35, 42 F.R. 4395, as authorized by Act of April 4, 1940, 54 
Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 2 of 1953 
(5 U.S.C., 1970 ed., Appendix p. 550). It constitutes “an order for the 
payment of money” within the meaning of section 309 (f) of the Act (7 
U.S.C. 210). 


That section provides that if respondent does not comply with this or- 
der within the time limit in this order, complainant may within one year 
of the date of this order file in the district court of the United States for 
the district in which it resides or in which is located the principal place 
of business of the respondent, or in any State court having general juris- 
diction of the parties, a petition setting forth briefly the causes for 
which it claims damages and this order in the premises.* That section 
further provides that such suit in the district court shall proceed in all 
respects like other civil suits for damages except that the findings and 
orders herein shall be prima facie evidence of the facts herein stated, 
and the petitioner shall not be liable for costs in the district court or for 
costs at any subsequent stage of the proceedings unless they accrue upon 
its appeal. That section further provides that if the petitioner finally 
prevails, it shall be allowed a reasonable attorney’s fee to be taxed and 


* It is requested that copies of all pleadings filed by any party in any such suit, be filed 
with the Hearing Clerk, United States Department of Agriculture, Washington, D.C. 
20250, for inclusion in the file on this reparation proceeding. It is further requested that if 
the construction of the Act or the jurisdiction to issue this order, becomes an issue in any 
such suit, prompt notice of such fact be given to the Office of the General Counsel, United 
States Department of Agriculture, Washington, D.C. 20250. 
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collected as a part of the costs of the suit. 
On applications for reopening hearings, for rehearings or rearguments 


of proceedings, or for reconsideration of orders, see 9 CFR 202.117, 43 
F.R. 30517. 


On respondent’s right to judicial review hereof see Maly Livestock 
Commission v. Hardin, et al., 446 F.2d 4, 30 A.D. 1063 (8th Cir., 1971). 
On complainant’s right to judicial review hereof, see United States v. 
ICC, 337 U.S. 426. 


Within thirty days from the date of this order, respondent Modesto 
Mendicoa shall pay to complainant Cactus Hill Ranch Company, a cor- 
poration, the sum of $11,104.38 plus interest thereon at the rate of 8 
percent per annum from March 1, 1978, until paid. 


Copies hereof shall be served on the parties. 


(No. 19,247) 


In re DONALD W. MICHAEL. P&S Docket No. 5604. Decided July 5, 1979. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for violating the Act 
and the regulations in connection with his operations as a dealer thereunder as 
found herein. Respondent is ordered to cease and desist from said violations, and re- 
spondent is suspended as a registrant under the Act for 20 days. 


Thomas M. Walsh, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
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(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act and the regu- 
lations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice ap- 
plicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Donald W. Michael, hereinafter referred to as the respondent, is an 
individual with his principal place of business located at Mt. Solon, Vir- 
ginia, and whose mailing address is Route # 2, Box 32, Mt. Solon, Vir- 
ginia 22843. 


2. Respondent is, and at all times material herein was: 


(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 
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Respondent, in connection with his operations subject to the Packers 
and Stockyards Act, shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit in the 
bank account upon which they are drawn to pay such checks or drafts 
when presented for payment; and 


2. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


Respondent shall keep and maintain accounts, records, and memoran- 
da which fully and correctly disclose all transactions involved in his busi- 
ness under the Act, including (1) a general ledger of accounts showing 
assets, liabilities, income, expenses, and net worth; (2) monthly recon- 
ciliations of the bank account; (3) purchase and sale invoices; and 
(4) cancelled checks. 


Respondent is suspended as a registrant under the Act for a period of 
twenty (20) days. 


The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order upon respondent; Provided, however, that if by 
any means or device whatever, all or part of the suspension period is not 


effectively served during the period indicated above, the effective date 
of the beginning of the suspension period (or the part thereof not effec- 
tively served) shall be the date fixed by a court of competent jurisdiction 
which issued an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 


(No. 19,248) 


TEXAS LIVESTOCK MARKETING ASSOCIATION v. BRUCE BONNETT, d/b/a 
BRUCE BONNETT CATTLE Co. P&S Docket No. 5584. Decided July 6, 
1979. 


Order of dismissal — insufficient basis for decision in favor of either party 


Where the evidence in this proceeding does not support a finding for or against either 
party, the complaint and the counterclaim are dismissed. Under the Rules of Prac- 
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tice, however, either party may petition for reconsideration and for judicial review 
(9 CFR 202.117, 43 F.R. 30517; 337 U.S. 426). 


John J. Casey, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), begun by a complaint filed on 
April 3, 1978, alleging in substance that complainant bought cattle for 
respondent on order and received less for them than was agreed upon be- 
tween the parties. The amount of reparation claimed was $1,626.52. 


The complaint, and an investigation report prepared by the Packers 
and Stockyards-AMS of this Department and made a part of the record 
in this proceeding pursuant to the Rules of Practice, were served on re- 
spondent on April 26, 1978. The investigation report was served on com- 
plainant on April 28, 1978. 


Respondent filed an answer and counterclaim on May 18, 1978, alleg- 
ing in substance that the cattle had not complied with the order. That 
document was promptly served on complainant. 


Complainant filed an answer to the counterclaim on June 5, 1978, 
which was promptly served on respondent. 


Complainant was represented by its manager, A. J. Lindsay, not by 
counsel. Respondent was originally represented by counsel, but respond- 
ent’s counsel withdrew from the case. 


Since neither party requested an oral hearing, a written hearing was 
held as provided in the Rules of Practice. John J. Casey of the Office of 
the General Counsel of this Department acted as presiding officer. In 
response to the notices served on the respective parties in the written 
hearing procedure, nothing was received from either party. 


The record is incomplete and unclear but some facts are undisputed. 


On either Sunday or Monday, January 8 or 9, 1978, respondent’s em- 
ployee telephoned complainant’s manager and ordered cattle to be pur- 
chased on the Union Stock Yards, San Antonio, Texas. Thereafter, re- 
spondent’s employee sent two trucks to San Antonio to pick up the cat- 
tle, and complainant proceeded to make several purchases to fill the or- 
der. 
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By Thursday, January 12, complainant had purchased some cattle, 
and they were loaded on the trucks and hauled to respondent’s place of 
business at Hunter, Oklahoma. They arrived on Friday, January 13. 


On Monday, January 16, respondent’s employee and complainant’s 
manager talked on the telephone for the first time after the cattle had 
been transported from San Antonio to Hunter. 


Complainant drew a draft on respondent for the purchase price and it 
was not paid. 


Respondent caused 34 of the cattle to be sold at auction, and complain- 
ant received the net proceeds of that sale after commission and a veteri- 
narian inspection fee. Complainant arranged to have the remaining cat- 
tle, except for some that had died, picked up by another person who later 
purchased them for a price agreed upon between himself and complain- 
ant’s manager. 


This much is undisputed. 


Exhibit 10 to the investigation report is an affidavit of respondent’s 
employee, Grover Phillips, which includes the following: 


* * * The next time [after the cattle left San Antonio] I talked to Lindsay [com- 
plainant’s manager] and I believe I called him on Monday, January 16, 1978, I 
told him that there were some cattle on the order that I didn’t like. He asked me 
what Bonnett thought about the cattle and I told him that Bonnett hadn’t even 
seen them yet. I went on to tell Lindsay that I didn’t think Bonnett would like 
the cattle unless some of the bad cattle were taken off. Lindsay then told me to 
do whatever was needed to please Bonnett about the cattle. Lindsay also asked 
me about how the cattle were to be paid for. I gave him the name of Bonnett’s 
bank and the account number. Lindsay asked if he could draw a draft for the 
cattle on Bonnett’s bank account. I told him that as far as I knew that it would 
be alright. I had only been working for Bonnett a short time and I wasn’t real 
sure of how he handled things.* * * 


Exhibit 11 to the investigation report is an affidavit of respondent 
Bonnett which includes the following: 


* * * On or about Wednesday, January 18, 1978 I got back in town. I picked 
up a customer who was to buy the cattle and drove out to my pens at Hunter, 
Oklahoma to look at the cattle. * * * When[the customer] and I arrived at the 
pens we looked at the cattle and [the customer] said they weren’t the kind of 
cattle he ordered and turned them down. Grover Phillips was at the pens also 
and I told him to get a hold of whoever he bought the cattle from and tell him 
we didn’t order that kind of cattle. As far as I know, Phillips began making 
preparations for an adjustment on the cattle. Grover went out to West Texas 
and the next time I talked to Phillips it was by telephone. He was,in West Texas 
but he told me by telephone that he had talked to Lindsay and Lindsay told him 
to do whatever was necessary to get the deal straightened out.* * * 
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Exhibit 2 to the investigation report is an affidavit of complainant’s 
manager to which was attached what appears to be an unsigned investi- 
gative report prepared by an employee of a voluntary association. Those 
documents contain some language which is inconsistent with what is 
quoted above from the Phillips and Bonnett affidavits. However, they do 
not directly contradict the statement that complainant’s manager told 
respondent’s employee “to do whatever was necessary to get the deal 
straightened out.” Complainant was served with the investigation report 
which included those two affidavits and, although given an opportunity 
to do so, did not file another affidavit contradicting them. 


The record in this proceeding does not support a finding either that 
the cattle did not conform to the order which complainant received on 
January 8 or 9, 1978, or that their ultimate disposition was not consent- 
ed to by complainant. Thus, for finding either party to be in violation of 
the Act, or for ordering either party to pay reparation to the other, we do 
not have sufficient basis. See B. Muce Patterson, Sr., 37 A.D. 1685 
(1978); Frank Novy v. Western Iowa Farms Co., 33 A.D. 23, 911 (1974); 
and Midwest Livestock v. V. J. Burds, 32 A.D. 1816 (1973). 


This order is the same as an order by the Secretary of Agriculture, 
being issued pursuant to delegated authority, 7 CFR § 2.35, 42 FR 
4395, as authorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 450c- 
450g. See also Reorganization Plan No. 2 of 1953 (5 U.S.C., 1976 Ed., 
Appendix p. 764). 


On a petition to reopen a hearing, to rehear or reargue a proceeding, or 
to reconsider an order, see Rule 17 of the Rules of Practice, 9 CFR 
§ 202.117, 43 FR 30517. 


On either party’s right to judicial review hereof, see United States v. 
ICC, 337 U.S. 426. 


The complaint and counterclaim are hereby dismissed. 


Copies hereof shall be served on the parties. 


(No. 19,249) 


In re SIDNEY D. COLLIER and LOUIS PAUL MARSH. P&S Docket No. 5582. 
Decided July 12, 1979. 
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Accountings — false and incorrect — Checks or drafts — based upon false 
sales amounts and freight charges, resulting in underpayments — False and 
incorrect weights — billing and collecting on the basis of — Sanction. 


Where respondents wilfully violated the Act and the regulations as found herein in connec- 
tion with their operations as a dealer thereunder, respondents are ordered to cease 
and desist from said violations. And, respondents are suspended as registrants 
under the Act for six (6) months. 


William J. Weber, Administrative Law Judge. 
Thomas C. Heinz, for complainant. 
Lee J. Amaral, Pleasanton, CA, for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.). An ini- 
tial Decision was filed on April 24, 1979, by Administrative Law Judge 
William J. Weber. An appeal to the Judicial Officer was filed by re- 
spondents on May 23, 1979. The Judicial Officer has final administra- 


tive authority to decide the Department’s cases subject to the Adminis- 
trative Procedure Act (37 F.R. 28475; 38 F.R. 10795; 42 F.R. 4395).* 


Respondents’ request for oral argument before the Judicial Officer, 
which is discretionary (7 CFR 1.145 (d) ), is denied since the issues have 
been thoroughly briefed and oral argument would appear to serve no 
useful purpose (see National Labor Relations Board v. Clausen, 188F .2d 
439, 444 (C.A. 3), certiorari denied, 342 U.S. 868). 


After careful consideration of the record in this proceeding, the initial 
Decision and Order, attached hereto, is adopted as the final Decision and 
Order except that the effective date of the Order has been changed in 
view of the appeal, and the customary provisions to prevent evasion of 
suspension orders have been added. See In re George Townsend, 34 Agr 
Dec 363, 365 (1975). 


* The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1976 ed., 
Appendix, p. 764). The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act reg- 
ulatory program). 
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ADMINISTRATIVE LAW JUDGE’S DECISION 


A Complaint was filed by the Acting Deputy Administrator of the 
Packers and Stockyards Division of the Agricultural Marketing Service, 
charging respondents violated the Packers and Stockyards Act, 1921, (7 
USC 181 et seq; “Act”), charging that respondents violated the terms of 
their commission buying agreement with Custom Made Feeding Com- 
pany, billed and collected from customers on the basis of false and incor- 
rect weights, and violated the terms of their financing agreement with 
I. T. Thurber d/b/a Thurber Livestock Company. 


Respondents filed an Answer admitting the jurisdictional allegations 
of the Complaint, admitting some and denying other allegations of the 
Complaint, and requested an oral hearing. The hearing was held Novem- 
ber 28 and 29, 1978 in San Francisco, California. Lee J. Amaral, Es- 
quire, represented respondents. Complainant was represented by Thom- 
as C. Heinz, Esquire, Office of the General Counsel, United States De- 
partment of Agriculture, Washington, D.C. The last brief was filed 
March 2, 1979. 


I 


1. (a) Sidney D. Collier and Louis Paul Marsh, hereinafter referred to 
as the respondents, were at all times material herein partners d/b/a Gal- 
lop Cattle Company with their principal place of business located at Da- 
vis, California 95616. 


(b) Respondents were, at all times material herein: 


(1) Engaged in the business of buying and selling livestock in 
commerce for their own account; and 


(2) Registered with the Secretary of Agriculture as dealers to 
buy and sell livestock in commerce. 


* * * 


2. Respondents, on or about the dates and in the transactions set 
forth below and at divers other times, purchased livestock on commis- 
sion for Custom Made Feeding Co. and represented to Custom Made 
Feeding Co. that the invoice price was respondents’ actual purchase 
price plus the agreed buying commission, whereas in fact the invoice 
price was substantially higher than respondents’ purchase price plus the 
agreed buying commission. Copies of such false and/or incorrect invoices 
were made a part of the accounts and records of respondents and Cus- 
tom Made Feeding Co. 
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NO.OF PURCHASE AGREED COSTPER INVOICE ADDED 
DATE HEAD PRICE COMMISSION AGREEMENT PRICE MARKUP 


9/30/74 84 $12,592.53 $233.20 $12,825.73 $13,222.16 $ 396.43 
10/3/74 54 10,722.88 134.04 10,856.92 11,105.84 248.92 
10/26/74 156 28,144.50 350.90 28,495.40 29,147.09 651.69 
12/5/74 86 11,961.72 184.03 12,145.75 13,065.88 920.13 
12/5/74 144 20,759.64 330.27 21,089.91 21,703.26 613.35 
12/20/74 102 14,712.96 321.85 15,034.81 15,713.27 678.46 
4/10/75 70 15,949.50 180.08 16,129.58 17,158.58 1,029.00 
7ISIT5 71 10,446.64 178.58 10,625.22 10,840.72 215.50 


n> Rue 


3. Respondents, on or about the dates and in the transactions set 
forth below, purchased cattle for and sold cattle to certain customers, 
purportedly on the same weight basis at which the cattle were originally 
purchased, but billed and collected from such customers on the basis of 
false and incorrect weights obtained by either adding an arbitrary num- 
ber of pounds to the weights at which the cattle were originally pur- 
chased or by failing to pass on the shrink allowance deducted when the 
cattle were originally purchased. Copies of the invoices showing such 
false weights were made a part of the accounts and records of respond- 
ents. 


Invoice 
Date No.of Purchase Weightto Added Purchased for and/or 
Purchased Head Weight Customer Weight Sold to 


12/24/74 101 51,168 51,430 262 Custom Made Feeding Co. 
1/23/75 42 38,053 38,445 392 Custom Made Feeding Co. 
4/ 2/75 125 69,600 71,020 1,420 Custom Made Feeding Co. 
4/ 5/76 142 71,007 72,660 1,653 Orval “Sonny” Fowler, Jr. 


oe 


4. Respondents, in 1971, entered into an agreement with I. T. Thur- 
ber d/b/a Thurber Livestock Co., Chowchilla, California, providing that 
I. T. Thurber would finance all of respondents’ livestock dealer and com- 
mission buying operations for 25% of the gross profit on each transac- 
tion. Respondents were to receive 75% of the profits and stand all losses. 
In 1974 this financing agreement was changed to provide that thereaf- 
ter I. T. Thurber would receive 35% of the gross profit on each trans- 
action and respondents would retain 65% of the gross profits and stand 
all losses. 


Pursuant to the agreements set out above, respondents regularly pur- 
chased livestock in commerce and drew drafts on I. T. Thurber, d/b/a 
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Thurber Livestock Co., a registrant under the Act, in payment for such 
purchases. In connection with such transactions set forth below, re- 
spondents issued accountings to I. T. Thurber, d/b/a Thurber Livestock 
Co., which showed false or incorrect costs for the cattle and/or false and 
incorrect sales prices for such cattle and made payments to Thurber 
Livestock Co. based on such false and incorrect amounts, which resulted 
in underpayments to Thurber Livestock Co. Copies of such accountings 
were retained by respondents and made a part of respondents’ books and 
records and the books and records maintained by I. T. Thurber. 


(a) On or about October 19 and 21, 1975, respondents purchased 
306 cattle and drew two drafts on Thurber Livestock Co. in a total 
amount of $46,447.11. The 306 cattle were resold to Anderson Farms of 
Davis, California, for a total sales price of $48,401.84. On or about Octo- 
ber 30, 1975, respondents issued an accounting to I. T. Thurber which 
showed the sales amount of the 306 cattle as $47,610.50, which was 
$791.34 less than the actual sales amount, resulting in an underpayment 
to Thurber Livestock Co. of $276.97. Copies of the accounting showing 
the false sales amount were retained by respondents and made a part of 
respondents’ books and records and the books and records maintained by 
I. T. Thurber. 


(b) On or about February 8, 1976, respondents purchased 41 steers 
and drew draft No. 2650 in the amount of $6,881.00 on Thurber Live- 
stock Co. in payment for the 41 steers. On or about February 10, 1976, 
the 41 steers were resold at the Nevada Livestock Auction, Fallon, Neva- 
da, for a net sales amount of $7,614.57. On or about February 11, 1976, 
respondents issued an accounting to I. T. Thurber which showed the 
sales amount of the 41 steers as $7,077.60, which was $536.97 less than 
the actual sales amount, resulting in an underpayment to Thurber Live- 
stock Co. of $187.94. Copies of the accounting showing the false sales 
amount were retained by respondents and made a part of respondents’ 
books and records and the books and records maintained by I. T. Thur- 
ber. 


(c) On or about February 13, 1976, respondents purchased 95 
heifers and drew draft No. 2652 on Thurber Livestock Co. in the amount 
of $14,703.58 in payment for the 95 heifers. On or about February 13, 
1976, the 95 heifers were resold for $16,985.17. On or about February 
25, 1976, respondents issued an accounting to I.T. Thurber which 
showed the sales amount of the 95 heifers as $15,033.14, which was 
$1,952.03 less than the actual sales amount, resulting in an under- 
payment to Thurber Livestock Co. of $683.21. Copies of the accounting 
showing the false sales amount were retained by respondents and made 
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a part of respondents’ books and records and the books and records 
maintained by I. T. Thurber. 


(d) On or about February 15, 1976, respondents purchased 197 cat- 
tle and drew draft No. 2654 on Thurber Livestock Co. in the amount of 
$25,453.06 in payment for the 197 cattle. On or about February 17, 
1976, the 197 cattle were resold at Nevada Livestock Auction Yard, 
Fallon, Nevada, for a net sales amount of $28,314.09. On or about Feb- 
ruary 20, 1976, respondents issued an accounting to I. T. Thurber which 
showed the sales amount of the 197 cattle as $26,753.06, which was 
$1,561.03 less than the actual sales amount, resulting in an underpay- 
ment to Thurber Livestock Co. of $546.36. Copies of the accounting 
showing the false sales amount were retained by respondents and made 
a part of respondents’s books and records and the books and records 
maintained by I. T. Thurber. 


(e) On or about February 17, 1976, respondents purchased 178 cat- 
tle and drew four (4) drafts on Thurber Livestock Co. in the total amount 
of $40,339.97 in payment for the 178 cattle. On or about February 18, 
1976, the 178 steers were resold to Northwest Cattle Co., Idaho Falls, 
Idaho, for a total amount of $42,828.33. On or about February 24, 1976, 
respondents issued an accounting to I. T. Thurber which showed the 
sales amount of the 178 cattle as $41,795.00, which was $1,033.33 less 


than the actual sales amount, resulting in an underpayment to Thurber 
Livestock Co. of $361.67. Copies of the accounting showing the false 
sales amount were retained by respondents and made a part of respond- 
ents’ books and records and the books and records maintained by I. T. 


Thurber. 


(f) On or about March 7, 8 and 9, 1976, respondents purchased 331 
cattle and drew three (3) drafts on Thurber Livestock Co. in payment for 
the 331 cattle. On or about March 9 and 10, 1976, the cattle were resold. 
The accounting respondents issued to Thurber Livestock Co. showed 
freight charges in the amount of $1,689.35, whereas the freight charges 
were in fact $1,271.90, resulting in an underpayment to Thurber Live- 
stock Co. of $146.11. Copies of the accounting showing the false freight 
charges were retained by respondents and made a part of respondents’ 
books and records and the books and records maintained by I. T. 
Thurber. 


(g) On or about April 5, 1976, respondents purchased 304 cattle 
and drew four (4) drafts on Thurber Livestock Co. in payment for the 
304 cattle. On or about April 5, 1976, respondents sold the 304 cattle. 
On or about April 7, 1976, respondents issued an accounting to Thurber 
Livestock Co. which showed freight charges in the amount of $1,123.80, 
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whereas the freight charges were in fact $668.80, resulting in an under- 
payment to Thurber Livestock Co. of $159.25. Copies of the accounting 
showing the false freight charges were retained by respondents and 
made a part of respondents’ books and records and a part of the books 
and records maintained by I. T. Thurber. 


I 


The relevant statutory and regulatory provisions are as follows: 


RELEVANT STATUTORY AND REGULATORY PROVISIONS 


Sec. 312 (a) It shall be unlawful for any stockyard owner, market agency, or 
dealer to engage in or use any unfair, unjustly discriminatory, or deceptive 
practice or device in connection with determining whether persons should be 
authorized to operate at the stockyards, or with the receiving, marketing, buy- 
ing, or selling on a commission basis or otherwise, feeding, watering, holding, 
delivery, shipment, weighing, or handling of livestock. 


(b) Whenever complaint is made to the Secretary by any person, or whenever 
the Secretary has reason to believe, that any stockyard owner, market agency, 
or dealer is violating the provisions of subdivision (a), the Secretary after notice 
and full hearing may make an order that he shall cease and desist from continu- 
ing such violation to the extent the Secretary finds that it does or will exist. . . . 
(7 U.S.C. 213) 


Sec. 401. Every packer or any live poultry dealer or handler, stockyard owner, 
market agency, and dealer shall keep such accounts, records, and memoranda 
as fully and correctly disclose all transactions involved in his business, includ- 
ing the true ownership of such business by stockholding or otherwise. When- 
ever the Secretary finds that the accounts, records and memoranda of any such 
person do not fully and correctly disclose all transactions involved in his busi- 
ness, the Secretary may prescribe the manner and form in which such accounts, 
records, and memoranda shall be kept, and thereafter any such person who fails 
to keep such accounts, records, and memoranda in the manner and form pre- 
scribed or approved by the Secretary shall upon conviction be fined not more 
than $5,000, or imprisoned not more than three years, or both. (7 U.S.C. 221). 


Sec. 201.44. Market agencies and licensees to render prompt accounting for 
purchases on order. 


Each market agency and licensee shall, promptly following the purchase of live- 
stock or live poultry on a commission or agency basis, transmit or deliver to the 
person for whose account such purchase was made, or his duly authorized 
agent, a true written account of the purchase showing the number, weight, and 
price of each kind of animal purchased, or the weight and price of each kind of 
live poultry purchased, the names of the persons from whom purchased, the 
date of purchase, the commission and other lawful charges, and such other 
facts as may be necessary to complete the account and show fully the true na- 
ture of the transaction. (9 CFR 201.44) 


Sec. 201.55 Purchases and sales to be made on actual weights. 
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When livestock or live poultry is bought or sold on a weight basis in trans- 
actions subject to the provisions of the act, settlement therefor shall be on the 
basis of the weight shown on the scale ticket or correction ticket, as the case 
may be. Any weight figures shown on accounts of sale, accounts of purchase, in- 
voices, bills, or statements issued in connection with transactions subject to the 
act shall be actual weights obtained on scales operated or used by stockyard 
owners, market agencies, dealers, or packers, in the case of livestock, or on 
scales operated by licensees in the case of live poultry, at the place and at the 
time of the consummation of the transactions in question or, if not, shall be ap- 
propriately explained on the accountings, bills, or statements issued. (9 CFR 
201.55) 


il 


In summary, respondents are charged with falsely increasing the 
prices of livestock purchased by them on a commission buying arrange- 
ment, selling livestock on false and incorrect weights, and falsely report- 
ing sales prices and costs to their financing principal. 


Respondents in turn contend that they had never entered into any 
commission buying arrangement, and that the weights, sales prices and 
costs were never falsely or incorrectly used in any of their transactions. 


Respondents contend that their transactions were all purchases and 
sales in their “dealer” capacity only, and that they never acted as a com- 
mission merchant. 


Respondents contend that there was no industry custom recognized or 
followed providing for livestock to be resold at the respondents’ pur- 
chase weights and agreed shrinkage figures in the absence of some ex- 
plicit contrary agreement. Respondents contend that each transaction is 
a “private treaty” transaction, in which they merely describe the cattle, 
set a price and describe the weighing conditions. 


Contrary to respondents’ present contentions, respondents’ book- 
keeper described their agreement with I. T. Thurber as being a commis- 
sion buying arrangement. Respondents’ bookkeeper in substance agreed 
with Mr. Thurber’s description of the agreement. 


The bookkeeper described the commission buying arrangement to 
investigators from the complainant in response to a question concerning 
it. Mr. Thurber gave an affidavit to complainant’s investigators in Sep- 
tember 1975 describing the commission buying agreement as follows: 


“During my employment with Custom Made Feeding Company, Gallop Cattle 
Company [Respondents’ business name] has regularly purchased feeder cattle 
on commission for Custom Made Feeding Company. It is my agreement with 
Gallop Cattle Company that they are to receive 35 cents per hundredweight 
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buying commission for buying yearlings and 50 cents per hundredweight buy- 
ing commission for buying calves. It is my understanding that the invoice price 
per hundredweight received from Gallop Cattle Company includes their costs 
of the cattle plus the agreed buying commission.” 

(CX 18, page 2) 


Mr. Thurber confirmed the substance of his affidavit in testimony at 
the hearing. 


Complainant charged and the evidence established eight separate in- 
stances from September 1974 through July 1975 where respondents 
charged a fictitiously increased price plus their buying commission. 


Next, the Complaint charged respondents on four separate occasions 
between December 1974 and April 1976 with selling cattle at a falsely 
increased weight, or by failing to pass on the agreed shrinkage figure 
that respondents obtained when they purchased the cattle. One pur- 
chaser, a Nevada rancher, testified that he purchased the cattle from re- 
spondents in a telephone call on April 5, 1976. 


“_. .1 thought I was going to get the buying weights on these cattle I bought, I 
didn’t know I didn’t get them, as a matter of fact, until way later on when these 
guys came by and showed the pay weights on the cattle.” 

(Tr. page 50) 


His agreement with respondent was to pay “so much a pound delivered 
on the pay weight” (Tr. page 50). He was unaware that the weight fig- 
ures provided to him by respondents were different from the weights 
that respondents purchased the cattle at. 


In testimony Mr. Thurber stated that “the weighing of cattle is a very 
variable thing, depending on the location of the ranch in regards to the 
scales, some cattle are in pens adjoining the scale and other cattle are 
driven to the scales and some are hauled. The weigh condition will vary 
depending on these circumstances, so it is an item that is negotiated 
with every transaction but whenever they felt it was a proper weigh 
condition when buying the cattle, I expected Custom Made Feeding 
Company to receive [it].” (Tr. page 14). 


Mr. Thurber in his affidavit in September 1975 said that “all feeder 
cattle purchased by Gallop Cattle Company for Custom Made Feeding 
Company is on the basis of Gallop Cattle Company purchase weights”. 
(CX 18, page 2). 


The exhibits show that respondents purchased cattle at particular 
weights, obtained an invoice from the seller showing that weight, pro- 
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vided a Bill of Sale Draft to the seller for the purchase payment showing 
that weight. 


They also show that when those cattle were resold by respondents, 
without being weighed again, or were transferred to respondents’ prin- 
cipal, that the weights used by respondents were fictitiously increased 
over respondents’ purchase weights, or not all of the agreed shrink nego- 
tiated by respondents was passed on by respondents. 


“A. Two of the allegations involved in the complaint allege that in purchases 
made on a commission basis for a client that—in one allegation, the prices were 
marked up so that the respondents took both a commission and a markup in 
price on the livestock, and that weights were not passed through on the basis of 
actual purchase weights. These types of practices are considered by the agency 
[Complainant] to be extremely serious practices in the purchase of livestock. 


The livestock industry operates, to a major extent, on the basis of trust; at 
one time, a handshake; more so now than ever, on the basis of a telephone call, 
without even a face-to-face meeting. This basis of trust within the industry has 
allowed an orderly pattern of marketing to develop and to operate within the 
industry. Where this trust is violated, it interrupts this orderly marketing pat- 
tern and is a serious interruption to the continuation of an orderly marketing 
pattern. 


Also, on this type of practice where livestock are bought on a commission 
basis, the buying agent or the person, with the order doing the buying, has a 
fiduciary responsibility to his principal, the responsibility to buy for that prin- 
cipal at the best possible price and at the best possible weighing conditions and 
to give to that principal whatever he is able to get the livestock purchased at, 
and he is to be reimbursed for his services on the basis of whatever the agreed 
commission is. He has the responsibility to pass on, both the price and the 
weight, at which he purchased the livestock, in an order buying transaction. 


A violation of this is considered a very serious practice, by the agency [Com- 
plainant], because of the trust that exists and the fact that most of the industry 
operates without written contracts, but on a verbal basis; and, also, because any 
violation of this trust is dollars directly out of the principal's pocket, in pay- 
ment for these extra charges. 


BY MR. HEINZ: 


Q. Mr. Davis, regarding dealer transactions, can you tell us whether or not 
it’s the custom in the trade to pass on purchase weights? 


A. Yes, it is, with this reservation. In inter-transactions [sic], livestock are 
frequently bought, in the country, with various degrees of pencil shrink. It is 
customary for cattle to be sold on the original purchase weights. By the original 
purchase weights, it is customary for them to be sold at the original purchase 
weight with whatever shrink was taken at the producer level being passed on to 
the next buyer. 


The exception to that or the reservation to that would be if there is a specific 
understanding that the shrink may not be the same shrink at which the live- 
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stock was purchased; but absent that specific understanding, it is customary to 
talk in terms, to discuss original purchase weights, and that to mean that its 
original purchase weight including passing on the original shrink as well.” 

(Tr. pages 129-131) 


See In re Boone Livestock Company, 27 AD 475 (1968) and Jn re Ar- 
nold Fairbank d/b/a Arnold Fairbank Cattle Company, 27 AD 1371 
(1968), aff'd 9th Circuit, 29 AD 601 (1970) where adding arbitrary 
weight to the purchase weight was held to be an unfair and deceptive 
practice in violation of the Act. In Boone, at page 477, it was held that: 


“At all times material herein, it was a well-established custom and practice in 
the livestock trade in Arizona and California, when buying feeder cattle from 
sellers who had purchased such cattle at other points, including the southeast- 
ern states and Texas, to buy said cattle on the basis of the weights at which the 
seller purchased them at such other points.” 


Further, in Boone at page 494, it was said that because of the 


“prevailing custom, practice or ‘usage of trade’, no affirmative representation 
was needed to make Respondents’ purchase weights a part or term of the con- 
tracts involved ... On the contrary, it would be incumbent upon Respondent 
expressly to provide otherwise in its sales contacts with its customers. In other 
words, Respondent had a duty to speak or to alter the prevailing custom by spe- 
cific contract terms if it wished to sell the livestock involved at other than its 
purchase weights. Rather than doing so, Respondent sold the cattle at other 
than its purchase weights without contracting to do so or informing its cus- 
tomers while aware that such customers assumed and believed that they were 
purchasing the livestock on the basis of Respondents’ purchase weights.” 


(In re Boone Livestock supra, page 494, emphasis added) 


Both Boone and Fairbank involved factual situations where respond- 
ent fictitiously increased the purchase weight, but neither involved a 
transaction wherein respondents purchased cattle with “pencil shrink” 
without passing the pencil shrink on when the cattle were to be resold at 
the purchase weights. ' Here, respondents in some of the transactions 
failed to pass on the “pencil shrink” or passed on only part of it, when 
the cattle were resold at purchase weights. Failure to pass on all of the 
“pencil shrink” when cattle are resold on “purchase weights” has the 
same effect and impact as adding a fictitious number of pounds to the 
“purchase weights”. 


* “Pencil shrink” is used to compensate for the fill of the cattle at the time of weighing, and 
is negotiated at the time of the purchase, contingent upon “the weighing conditions of the 
cattle”. (Tr. page 89) 
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“It is the custom of the industry that when you purchase cattle on the shrink, 
it is to compensate for the fill of the cattle at the time of weighing. And it’s the 
custom of the industry for that shrink to stay with the cattle on any subsequent 
sales unless they’re reweighed.” 

(Tr. page 89, lines 21-25) 


Fictitiously adding weight or failing to pass on agreed “pencil shrink” 
have the same and equal impact, causing the buyer to pay for more 
weight than he should. Both practices equally violate the Act, regula- 
tions and the well-established custom and practice of the industry. Both 
are unfair and deceptive practices. 


Lastly, respondents are charged with falsely reporting costs and prices 
to their financing principal, resulting in underpayment to the financier 
for his share of the profits. The Complaint alleged and the evidence 
establishes that this occurred on seven occasions between October 1975 
and April 1976. On five of those transactions, respondents understated 
the sale price to the financier, and computed the financier’s share of the 
profits on the understated sale price, reducing the financier’s share of 
the profit. On one transaction, the freight charge was fictitiously in- 
creased, with the increased costs reported to the financier reducing the 
financier’s share of the profits. 


Respondent suggests that there may have been other freight charges, 
feed costs or other expenses related to particular transactions, which 
were not considered by complainant’s investigators. The investigators 
testified that the various documents relating to a particular transaction 
were all stapled together. Respondents’ contention that some relevant 
available documents were intentionally omitted from consideration, or 
were later processed and charged by respondents to other transactions to 
which they really weren’t connected, is unconvincing and unpersuasive. 
If respondent conducted business in that fashion, the burden is on re- 
spondent to establish it with appropriate evidence. Charging expenses to 
the wrong transactions would itself be improper. In any event, the 
record fails to substantiate—or even seriously raise for considera- 
tion—such contentions. 


The respondents’ bookkeeper was called from Nevada to testify at the 
hearing, and she was only briefly questioned in the most general man- 
ner. She volunteered that in “[m]ost cases, I wasn’t aware of any ex- 
penses that occurred in the cattle deal.” (Tr. page 192) 


The likelihood that some documents were overlooked found little sup- 
port in the bookkeeper’s testimony. 
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“Q. Would you give an indication as to the volume of the documents they 
copied? 


A. I don’t have the slightest idea, every paper in that office building, every 
invoice, everything for years. 


Q. Like orange crates full? 
A. Yes, probably four boxes, big boxes, filing cabinet boxes. 


Q. Like four individual filing cabinet drawer boxes? Did they ever ask any 
questions while you were there? 


A. All day, continually.” 


(Tr. page 191) 


Respondent says its records were destroyed after keeping them for the 
two years required by the regulations (9 CFR 201.50). Respondent con- 
tends that this requirement in some fashion becomes a statute of limita- 
tions and bars any action brought after the two year period has expired. 


The clear impact of that regulatory provision is to impose an obliga- 
tion on respondent, which is minimal, and cannot in any fashion excuse 
respondent from prudent conduct of its business beyond the regulatory 
minimums, or exonerate respondents from legal responsibility for viola- 


tions that may have occurred previously. Respondents were advised by 
the complainant’s investigators in May 1975 that an administrative 
complaint might be issued against them based on the violations the in- 
vestigators perceived. Respondents then chose to destroy their records 
in the face of that warning. 


Further, the complaint clearly identified each transaction in precise al- 
legations. Respondents could have sought witnesses or records from 
organizations supplying services or feed to support their contentions 
that other expenses related to the transactions would adequately explain 
cost differences. This was not done. 


The investigators asked respondents’ bookkeeper about various docu- 
ments which showed different prices and costs being reported to Thur- 
ber than had been paid by respondents. The bookkeeper responded that 
“whenever Gallop [respondents] made a whole pot full of money, they’d 
give Thurber whatever they thought was right”. She admitted that she 
said “many words to that effect, in several different cases, [referring to 
several different transactions], but I was terribly harrassed. I just said 
whatever came into my head, and it had nothing to do with facts. It had 
rather to do with my smart mouth, I think.” (Tr. page 192). 


The respondents’ bookkeeper’s explanation is unpersuasive. 
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The evidence here is in sharp conflict. Documentary evidence strongly 
conflicts with respondents’ contentions. False entries concerning pur- 
chase weights, freight costs, and purchase prices are shown. 


Several witnesses testified in direct conflict with respondents’ evi- 
dence. Some of respondents’ contentions seem inherently incredible, 
such as, for example, the contention that some vague, unidentified costs, 
e.g. freight or feed costs, invoiced to respondents at some later point in 
time, would explain the differences in the invoiced figures. No record, 
note, memo, or even tardily received invoice, supported respondents’ 
contentions. Respondents’ bookkeeper failed to support respondents’ 
contentions testifying that in “(m)ost cases, I wasn’t aware of any ex- 
penses that occurred in the cattle deal”, and that respondents “would tell 
[me] how much Thurber was to receive out of the transaction”. (Tr. page 
192). 


Finally, respondents’ denial of knowledge concerning the industry 
practice of selling on the purchase weights and agreed shrink, in the ab- 
sence of some explicit understanding to the contrary, is also incredible. 


“Virtually every witness who had purchased the livestock involved from re- 
spondent testified that he understood or assumed that the weights quoted to 
him by respondents’ agents during the sales negotiations and listed on the sales 
invoices received from respondent in connection with the pertinent sales were 
the weights at which respondent purchased the livestock at point of origin. 
With the sale of most of the livestock involved occurring while such livestock 
were in transit to California and with the contract calling for delivery directly 
to the buyers’ facilities with no provision for further weighing thereof by Re- 
spondent, it is clear why the buyers of livestock from respondent so understood 
the invoice weight. The record does not support any other weight basis in the 
sales involved and, in fact, the buyers of most of the loads in issue also testified, 
in effect, that they would not have purchased the livestock if they had known 
the invoiced weight was not Respondents’ purchase weight at point of 
origin. . .” 


(In re Boone Livestock Co., supra, pages 492-493) 


All credibility issues involved herein are resolved against respondents, 
based on the character, quality, extent and nature of the evidence 
arrayed against respondents, rather than on any negative demeanor fac- 
tors observed at the trial. 


Respondents contend that the financing arrangement with Mr. Thur- 
ber was usurious and therefore illegal. Respondents then contend that 
this bars complainant from enforcement of the Packers and Stockyards 
Act with reference to any transactions which were related to this “illegal 
contract”. 
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The burden of proof to establish that the agreements were illegal is on 
the party asserting it, and a presumption in favor of the legality of the 
contract exists. Contracts § 585, C.J.S. Respondents have not estab- 
lished that the contract was usurious or illegal. 


Further, even if the contract were usurious, it would be incongruous 
for such illegality to become a bar to enforcement of the provisions of 
the Packers & Stockyards Act by complainant. Respondents cannot insu- 
late themselves from administrative disciplinary action for violations of 
the Packers & Stockyards Act, by reason of a usurious contract. Whether 
the private parties to that contract could enforce it in a civil action is a 
different question and issue than is presented by complainant’s action 
here. 


The violations set forth are serious, calculated and conscious, in that 
respondents knew exactly what they were doing, and intended to do 
exactly that. The violations were wilfull. Violations of fiduciary obliga- 
tions directly challenge the smooth functioning of the industry. 


In both the Boone and Fairbank cases, the registrations were 
suspended for six months. Complainant asks for a six month suspension 
of respondents’ registration here. No mitigating circumstances of any 
nature are established by the record. 


To the contrary, they have stonewalled, boldly proclaiming their inno- 
cence in the face of many falsified records. They blame the government 
for “allowing” them to destroy the records that they claim would have 
exonerated them. Yet they made no effort to obtain secondary evidence. 
Respondents’ bookkeeper failed to support respondents’ contentions in 
any persuasive fashion and gave some support to complainant’s charges. 


IV 


By reason of the violations concerning false reporting of the purchase 
price to the principal on commission buying purchases, respondents 
have wilfully violated § 312 (a) of the Act (7 USC 213 (a) )and§ 201.44 
of the regulations (9 CFR 201.44). 


By reason of the violations concerning reporting false weights, false 
prices and false freight costs, respondents have wilfully violated 
§§ 312 (a) and 401 of the Act (7 USC 213 (a) and 221) and §§ 201.44 
and 201.55 of the regulations (9 CFR 201.44 and 201.55). 


The sanction and cease and desist order requested by complainant are 
appropriate, warranted and reasonable, and therefore will be issued. 
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ORDER 


Respondents Sidney D. Collier and Louis Paul Marsh shall cease and 
desist from: 


1. Billing and collecting from their principals for livestock purchased 
on commission at prices other than the actual purchase prices plus the 
agreed buying commission. 


2. Billing and collecting from their principals for livestock purchased 
on commission on the basis of weights other than the actual purchase 
weights of such livestock. 


3. Issuing sales invoices in connection with the sale of livestock show- 
ing weights which are other than the true and correct weights of the 
livestock without explanation thereon. 


4. Billing and collecting from purchasers of livestock on the basis of 
false and incorrect weights. 


5. Issuing accounts of purchase and sale which fail to show the true 
and correct nature of the livestock transaction accounted for therein, in- 
cluding true and correct purchase and sale prices, purchase weights and 
freight charges. 


Respondents Sidney D. Collier and Louis Paul Marsh shall keep 
accounts, records and memoranda which fully and correctly disclose all 
transactions involved in their business as a market agency or dealer sub- 
ject to the Act, including true and correct copies of accounts of purchase 
for livestock purchased on commission, and true and correct sales in- 
voices for livestock sold. 


Respondents Sidney D. Collier and Louis Paul Marsh are suspended as 
registrants under the Act for six (6) months. 


The cease and desist portions of this Order shall become effective on 
the sixth day after service of this Order on the respondents. The suspen- 
sion provisions of this Order shall become effective on the fifteenth day 
after service of this Order on the respondents Provided, however, that if 
by any means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or the part thereof not 
effectively served) shall be (i) the date fixed by a court of competent 
jurisdiction which issues an appropriate order with respect thereto, or 
(ii) upon a showing made by complainant that it is not likely that such an 
order will be entered by any court, the date subsequently fixed by the 
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Judicial Officer (jurisdiction is hereby retained by the Judicial Officer 
indefinitely for this limited purpose). 


(No. 19,250) 


In re FARMVILLE LIVESTOCK MARKET, INC., BEN HOWELL, JR., and 
JOSEPH K. HOWELL. P&S Docket No. 5488. Decided May 17, 1979. 


Accounts and records — incomplete or incorrect — Actual net proceeds — 

failure to remit to consignors — Checks or drafts — insufficient funds — 

failure to pay when due — Custodial account for shippers proceeds — defi- 
ciencies in — False and incorrect weights — Sanction 


Where respondents wilfully violated the Act and the regulations in connection with their 
operations as a market agency thereunder, respondents are ordered to cease and de- 
sist from said violations. And the corporate respondent is suspended as a registrant 
under the Act for 45 days. 


Mary Ellen Reese, for complainant. 
William B. Deas, Kansas City, MO, for respondents. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seg., herein referred to as the 
“Act”), instituted by a complaint filed on August 2, 1977, by the Admin- 
istrator, Packers and Stockyards Administration, which was thereafter 
amended on June 22, 1978. 


The amended complaint alleged that the corporate respondent, Farm- 
ville Livestock Market, Inc., in connection with its operation as a market 
agency, willfully violated the Act, in that it: (1) failed to properly main- 
tain and use its custodial account; (2) arbitrarily added weight to the ac- 
tual sale weight of livestock consigned to it and submitted invoices and 
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collected from buyers on the basis of such false weights; (3) failed to re- 
mit to consignors the full net proceeds received from the sale of con- 
signed livestock; (4) submitted purchase invoices to buyers which failed 
to show the true names of the purchasers of consigned livestock, and 
submitted accounts of sale to consignors which failed to show the true 
names of the purchasers; and (5) failed to keep accounts, records, and 
memoranda which fully and correctly disclosed all transactions involved 
in its business. In addition, the amended complaint alleged that Ben 
Howell, Jr. and Joseph K. Howell as individual respondents were re- 
sponsible, through their direction, control and management, for the acts 
of the corporate respondent. 


The respondents answered the original and amended complaints and 
denied willful violation of the Act and the regulations. Respondents 
raised the affirmative defense that the complaint was filed without com- 
pliance with the Administrative Procedure Act (5 U.S.C. 551 et seq.). 


Oral hearing was held in Richmond, Virginia, on August 8 and 9, 
1978. William B. Deas, Esq., Kansas City, Missouri, and Frank E. 
Coyner, Esq., Stuarts Draft, Virginia, appeared on behalf of the respond- 
ents. Complainant was represented by Mary Ellen Reese, Office of the 
General Counsel, United States Department of Agriculture, Washing- 
ton, D.C. At the close of the hearing, the time was fixed for the filing of 
briefs. 


FINDINGS OF FACT 


1. Respondent, Farmville Livestock Market, Inc., is a corporation 
with its principal place of business located at Farmville, Virginia. 


2. The corporate respondent, under the direction, control and man- 
agement of its corporate officers, Ben Howell, Jr. and Joseph K. Howell 
is, and at all times material herein, was: 


(a) Engaged in the business of conducting and operating the Farm- 
ville Livestock Market, Inc., a posted stockyard under the Act, hereinaf- 
ter referred to as the stockyard; 


(b) Engaged in the business of selling livestock on a commission 
basis at the stockyard; and 


(c) Registered with the Secretary of Agriculture as a market agen- 
cy to sell livestock in commerce. 
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3. Respondent, Ben Howell, Jr., is an individual whose address is Stu- 
arts Draft, Virginia, and is, and at all times material herein, was: 


(a) An officer of the corporate respondent; and 


(b) In combination with Joseph K. Howell and Ben Howell, Sr., 
owner of all the stock of the corporate respondent. 


4. Respondent, Joseph K. Howell, is an individual whose address is 
Stuarts Draft, Virginia, and is, and at all times material herein, was: 


(a) An officer of the corporate respondent; and 


(b) In combination with Ben Howell, Jr., and Ben Howell, Sr., own- 
er of all the stock of the corporate respondent. 


5. Ben Howell, Jr., and Joseph K. Howell, directed, controlled and 
managed the corporate respondent. 


6. Respondents, during the period January 27, 1977, through Febru- 
ary 25, 1977, failed to maintain and use properly its “Custodial Account 
for Shippers’ Proceeds,” in that” 


(a) As of January 27, 1977, respondents had outstanding checks 
drawn on said Custodial Account in the amount of $43,316.51 and had 
to offset said checks, a deficit balance in the said bank account in the 
amount of $15,660.14, no deposit in transit or current proceeds receiv- 
able, resulting in a deficiency of $58,976.65 in funds available to pay 
shippers’ proceeds; 


(b) As of January 28, 1977, respondents had outstanding checks 
drawn on said Custodial Account in the amount of $33,183.40 and had 
to offset said checks, a deficit balance in said bank account in the 
amount of $12,827.07, deposits in transit in the amount of $38,454.76, 
and no current proceeds receivable, resulting in a deficiency of 
$7,555.71 in funds available to pay shippers’ proceeds; 


(c) As of February 24, 1977, respondents had outstanding checks 
drawn on said Custodial Account in the amount of $42,636.71 and had 
to offset said checks, cash in said bank account in the amount of 
$1,467.02, no deposits in transit or current proceeds receivable, result- 
ing in a deficiency of $41,169.69 in funds available to pay shippers’ pro- 
ceeds; and 


(d) As of February 25, 1977, respondents had outstanding checks 
drawn on said Custodial Account in the amount of $29,899.31 and had 
to offset said checks, a deficit balance in said bank account in the 
amount of $11,150.72, no deposits in transit or current proceeds receiv- 
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able, resulting in a deficiency of $41,051.03 in funds available to pay 
shippers’ proceeds. 


Such deficiencies were due, in part, to respondents’ failure to deposit 
in the “Custodial Account for Shippers’ Proceeds,” within the time pre- 
scribed by the regulations, an amount equal to the proceeds receivable 
from the sale of consigned livestock. 


7. Respondents, on or about the dates and in the transactions set 
forth below, in connection with the sale of livestock consigned for sale 
on a weight basis, purported to sell livestock to buyers on the basis of 
weights determined by respondents on the day of sale. However, re- 
spondents arbitrarily added weight to the actual sale weight of said live- 
stock, submitted false and incorrect invoices and billings to the buyers of 
said livestock, and collected from the buyers on the basis of prices com- 
puted on false and incorrect weights. Copies of said invoices and billings 
were made a part of the accounts and records of the corporate respond- 
ent. 


Date of 

Purchase Buyer’s 
& Sale Number Consignor’s Purchase Weight 
(1976) Sold To of Hogs Sale Weight Weight Added 


4/5 . P. Beale & Son 7 1,175 1,185 +10 lbs. 
4/5 . P. Beale & Son 15 2,790 2,795 + 5lbs. 
4/5 . P. Beale & Son 15,900 15,910 +10 lbs. 
4/26 . P. Beale & Son 1,770 1,800 +30 lbs. 
8/9 C. H. Whorley 5,360 5,390 +30 lbs. 
8/9 Smithfield Packing Co. 12,720 12,750 +30 lbs. 
8/9 Smithfield Packing Co. 20,175 20,240 +65 lbs. 
8/9 Smithfield Packing Co. 55,410 55,460 +50 lbs. 
8/16 C. H. Whorley 2,135 2,150 +15 lbs. 
8/16 Smithfield Packing Co. 685 695 +10 lbs. 
8/16 Smithfield Packing Co. 18,750 18,790 +40 lbs. 
and “C04” (Farmville 
Livestock Market, Inc.) 
8/30 C. H. Whorley 1,575 1,585 +10 lbs. 
8/30 C. H. Whorley 2,710 2,725 +15 lbs. 
8/30 H. J. Harris 1,370 1,380 +10 lbs. 
8/30 H. J. Harris 2,295 2,315 +20 lbs. 
8/30 Smithfield Packing Co. 43,330 43,375  +45lbs. 
8/30 Smithfield Packing Co. 7,060 7,100 +40 lbs. 
9/6 Hatfield Packing Co. 48,375 48,475 +100 Ibs. 
9/6 C. H. Whorley 180 190 +10 Ibs. 
9/6 C. H. Whorley 460 465 + 5Slbs. 
H. P. Beale & Son 4,520 4,530 +10 lbs. 
Penn Packing Co. 7,510 7,520 +10 lbs. 
Penn Packing Co. 11,790 11,805 +15 lbs. 
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8. Respondents, on or about the. dates and in the transactions set 
forth below, sold livestock consigned to it for sale on a commission basis 
and failed to remit to the consignors the actual net proceeds received 
from the sale of their livestock. 


Gross Amount Gross 

Number _ Gross Sale Reported to Amount 
Date Consignor of Head Amount Consignors Due 
4/5 A.Hicks 1 $ 222.93 $ 209.10 $13.83 
8/9 D. Atchison 2 179.52 177.37 2.15 
8/9  F.Dodd 2 4,506.91 4,452.92 53.99 
8/16 D. Blankenship 1 102.60 99.75 2.85 
8/16 H. Wood 1 69.56 68.25 1.31 
8/30 _—~*F. Wilkes 1 130.90 123.20 7.70 
8/30 J.Norman 1 91.80 90.00 1.80 


9. Respondents during the period of April 5, 1976, through Septem- 
ber 6, 1976, as more fully described in paragraph IV of the amended 
complaint, submitted purchase invoices to buyers which failed to show 
the full, true and correct names of the purchasers of such consigned live- 
stock. Respondents retained copies of such purchase invoices as a part of 
records. 


10. Respondents, during the period of April 5, 1976, through Septem- 
ber 13, 1976, as more fully described in paragraph V of the amended 
complaint, submitted accounts of sale to consignors of livestock which 
accounts failed to show the full, true and correct names of the purchas- 
ers. Respondent retained copies of such accounts of sale as a part of its 
records. 


11. Respondents, during the period of April 5, 1976, through Septem- 
ber 13, 1976, in connection with its market agency operations subject to 
the Act, failed to keep accounts, records and memoranda which fully and 
correctly disclosed all transactions involved in its business. Corporate re- 
spondent, during such period failed to keep: (a) an accurate record or ac- 
count sufficient to show the origin, number of head, and weight of live- 
stock bought, sold or otherwise disposed of each day, the prices paid or 
received therefor, and the disposition of such livestock; (b) sales invoices 
for livestock consigned and paid for by the stockyard; (c) market support 
records; (d) a general ledger of accounts showing assets, liabilities, in- 
come, expenses and net worth or capital; and (e) a complete record of ac- 
counts receivable. 


1 Less fees and commission to arrive at the net amount due. 
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RELEVANT STATUTES AND REGULATIONS 


Statutes 
Sec. 301. When used in this Act— 


(c) The term ‘market agency’ means any person engaged in the business of (1) 
buying or selling in commerce livestock on a commission basis or (2) furnishing 
stockyard services; . . . (7 U.S.C. 201). 


Sec. 307. (a) It shall be the duty of every stockyard owner and market agency 
to establish, observe, and enforce just, reasonable, and nondisciminatory regu- 
lations and practices in respect to the furnishing of stockyard services, and 
every unjust, unreasonable, or discriminatory regulation or practice is prohib- 
ited and declared to be unlawful (7 U.S.C. 208). 


Sec. 312. (a) It shall be unlawful for any stockyard owner, market agency, or 
dealer to engage in or use any unfair, unjustly discriminatory, or deceptive 
practice or device in connection with determining whether persons should be 
authorized to operate at the stockyards, or with the receiving, marketing, buy- 
ing or selling on a commission basis or otherwise, feeding, watering, holding, 
delivery, shipment, weighing or handling of livestock .. . . (7 U.S.C. 213). 


Sec. 401. Every packer or any live poultry dealer or handler, stockyard owner, 
market agency, and dealer shall keep such accounts, records, and memoranda 
as fully and correctly disclose all transactions involved in his business, includ- 


U.S.C. 221). 
Regulations 
Sec. 201.42. Custodial accounts for trust funds. 


(a) Payments for livestock or poultry purchases are trust funds. Each payment 


made by a livestock or poultry buyer to a market agency or licensee is a trust 
fund.... 


(b) Market agencies and licensees required to establish and maintain custodial 
accounts. Every market agency and licensee engaged in selling livestock or live 
poultry on a commission or agency basis shall establish and maintain a separate 
bank account designated as “Custodial Account for Shippers’ Proceeds,” . . . . 


(c) Deposits in Custodial Accounts. Before the close of the next banking busi- 
ness day after consigned livestock or live poultry is sold, the market agency or 
licensee shall deposit in its custodial account the proceeds from the sale of con- 
signed livestock or live poultry that are collected or received on the day of sale, 
and an amount equal to the proceeds receivable from the sale of consigned live- 
stock or live poultry that are due from (1) the market agency or licensee; (2) any 
owner, officer, or employee of the market agency or licensee; or (3) any buyer to 
whom the market agency has extended credit. On or before the third day fol- 
lowing the sale of consigned livestock or live poultry (or the next banking busi- 
ness day after the third day if such third day is a nonbanking business day), the 
market agency or licensee shall deposit in the custodial account an amount 
equal to all the proceeds receivable from the sale of consigned livestock or live 
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poultry, whether or not such proceeds have been collected or received by the 
market agency or licensee may adopt. and thereafter continuously follow a “net 
method” for making deposits in its custodial account. Under the “net method” 
the market agency or licensee shall, before the close of the next banking busi- 
ness day after livestock or live poultry is sold, deposit an amount equivalent to 
the proceeds of the sale of consigned livestock or live poultry less marketing 
charges due the market agency or licensee. . . . 


Sec. 201.43. Payment and accounting for livestock and live poultry. 


(a) Market agencies and licensees to make prompt accounting and transmittal 
of net proceeds. Each market agency shall, before the close of the next business 
day following the sale of any livestock consigned to it for sale, transmit or deliv- 
er to the consignor or shipper of the livestock, or his duly authorized agent, in 
the absence of any knowledge that any other person, or persons, has any inter- 
est in the livestock, the net proceeds received from the sale and a true written 
account of such sale, showing the number, weight, and price of each kind of ani- 
mal sold, the name of the purchaser, the date of sale, the commission, yardage, 
and other lawful charges, and such other facts as may be necessary to complete 
the account and show fully the true nature of the transaction. 


Section 201.55. Purchases and sales to be made on actual weights. 


When livestock or live poultry is bought or sold on a weight basis in transac- 
tions subject to the provisions of the act, settlement therefor shall be on the 
basis of the weight shown on the scale ticket or correction ticket, as the case 
may be. Any weight figures shown on accounts of sale, accounts o purchase, in- 
voices, bills, or statements issued in connection with transactions subject to the 
act shall be actual weights obtained on scales operated or used by stockyard 
owners, market agencies, dealers, or packers, in the case of livestock, or on 
scales operated by licensees, in the case of live poultry, at the place and at the 
time of the consummation of the transactions in question or, if not, shall be ap- 
propriately explained on the accountings, bills or statements issued. 


CONCLUSIONS 


I 


As an affirmative defense, respondents allege that the complaint was 
filed without compliance with the Administrative Procedure Act (5 
U.S.C. 551 et seqg.). More specifically at pages 6-7, 10, and 12-15 of their 
brief, respondents contend that “the imposition of sanctions as sought in 
this proceeding is barred by complainant’s lack of adherence to the pro- 
visions of ” said Act. 

Complainant’s comments appearing on pages 1 and 2 of the reply brief 
summarize succinctly the reasons why respondents’ contention is not 
persuasive: 
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Respondents correctly stated the general proposition that suspension or revoca- 
tion of a license is lawful only if the licensee has been given notice of the facts or 
conduct which may warrant the action and the opportunity to demonstrate or 
achieve compliance with all the lawful requirements. The only exceptions to 
this general rule are in cases of willfullness or those in which public health, in- 
terest or safety requires otherwise. 


The respondents conclude that they were not afforded the requisite notice and 
opportunity to ameliorate their conduct as required by the Administrative Pro- 
cedures Act. To reach this conclusion, respondents ignored the testimony and 
documentary evidence which proved that complainants’ employees had made 
repeated efforts over the course of ten years to urge compliance with the Pack- 
ers and Stockyards Act and the regulations. A stipulation signed in February 
1968, bound the corporate respondent to properly maintain and use its Custo- 
dial Account for Shippers’ Proceeds; adhere to the financial requirements of the 
Act; to abide by the tariff filed with the Packers and Stockyards Administra- 
tion; to maintain accounts and records which fully and accurately disclose all 
transactions of the business; to file annual reports; and to follow weighing pro- 
cedures in compliance with the Act and the regulations (CX 2). A general letter 
to auction market operators sent to Ben Howell, Sr., then president of the cor- 
porate respondent, apprised him that various practices violative of the Packers 
and Stockyards Act were used in the marketing of livestock in Virginia. Among 
the practices noted were failure to properly maintain the custodial account for 
shippers proceeds; failure to properly maintain records; and failure to show 
buyers’ names on accounts of sale (CX 3). Again, in 1973, a more specific letter 
was sent, advising Ben Howell, Sr., as president of the market, of violations of 
the Act at Farmville Livestock Market, including failure to properly complete 
accounts of sale (CX 4). 


In 1974, copies of instructions to weighmasters were sent to Farmville Live- 
stock Market and copies of the weighmasters’ acknowledgements and agree- 
ments signed by Joe Howell and Ben Howell, Jr. were returned to the Packers 
and Stockyards area office in Virginia (CX 5). 


Our review of the record leads to the conclusion that respondents had 
repeated notices and warnings to comply with the Act and regulations, 
which they failed to do. We conclude further that respondents willfully 
violated the Act. 


Il 


The amended complaint alleges that the individual respondents, Ben 
Howell, Jr. and Joseph K. Howell are directly responsible for the acts of 
the corporate respondent, through their direction, control and manage- 
ment of the corporate respondent. 


The 1976 annual report submitted by the market, over the signature 
of Joseph K. Howell, shows as owners, partners, officers and directors, 
Ben Howell, Sr. with no title, Ben Howell, Jr., as president; and Joe 
Howell as vice president. The 1977 annual report, again submitted over 
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the signature of Joseph K. Howell, shows Ben Howell, Jr. as President 
and Joe Howell as Vice President. Additionally, numerous witnesses 
testified that the individual respondents solved problems encountered in 
the market, handled the finances and signed the checks, ran the auction 
ring, and in effect totally ran the market. ” 


A corporate entity may be disregarded for purposes of enforcing a fed- 
eral regulatory statute, when failure to do so would result in circumven- 
tion of the statute. Bruhn’s Freezer Meats v. United States Department 
of Agriculture, 438 F.2d 1332 (8th Cir. 1971); Sebastopol Meat Co. v. 
Secretary of Agriculture, 440 F.2d 938 (9th Cir. 1971); Van Wyk v. 
Bergland, 570 F.2d 701 (8th Cir. 1978). It is concluded that the individu- 
al respondents are directly responsible for the acts of the corporate re- 
spondent and subject to the imposition of sanctions for violations of the 
Act. 


Il 


Respondents failed to properly maintain the “Custodial Account for 
Shippers’ Proceeds.” By reason of the facts contained in Finding 6, it is 
concluded that respondents willfully violated sections 307 and 312 (a) of 
the Act (7 U.S.C. 208 and 213) and section 201.42 of the regulations (9 
CFR 201.42). 


As a part of the investigation of Farmville Livestock Market, Stanley 
Wills analyzed the condition of the market’s custodial account for the 
dates of January 27 and 28 and February 24 and 25, 1977. He testified 
that he selected these dates—three days and four days, respectively, 
after the Monday sale date—because the regulations require that funds 
sufficient to pay the consignors be deposited in the custodial account by 
the third business day following the sale. All the proceeds from Monday 
sales should have been deposited by these dates. 


Mr. Wills testified that all the information used for the audit of the 
custodial account was provided by Joe Howell and Ben Howell, Jr. The 
analysis showed a debit balance of $58,976.65 for January 27, 1977, a 
debit balance of $7,555.71 for January 28, 1977, a debit balance of 
$41,169.69 for February 24, 1977, and a debit balance of $41,051.03 for 
February 25, 1977. 


In addition, the records of the Augusta Bank and Trust Company 
showed that the account was overdrawn on 17 dates in November 1976; 
on 17 dates in December 1976; on 12 dates in January 1977; and on 11 
dates in February 1977. Thus, the deficit balance in the custodial ac- 


? The evidence shows that Ben Howell, Sr. is no longer active in the market. 
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count was not an occasional occurrence, but was a regular pattern of 
doing business for the market. 


The market abused its position of trust in its failure to maintain the 
custodial account for shippers proceeds. The custodial account was con- 
sistently overdrawn, thereby endangering the prompt payment to con- 
signors. 


IV 


By reason of the facts contained in Finding 7, respondent willfully vio- 
lated sections 307, 312 (a) and 401 of the Act and section 201.55 of the 
regulations. As disclosed by said finding and supported by documentary 
evidence and testimony, respondent sold livestock on the basis of false 
weights obtained by arbitrarily adding weight to the actual weight of 
livestock. Respondents issued invoices and billings to buyers of such live- 
stock and collected payment on the basis of such false weights. Copies of 
the invoices were thereafter made a part of the respondents’ accounts 
and records. 


It was respondents’ position at the hearing (Tr. 269-274) that the 
weight variations occurred because of replacement of dead hogs, re- 
weighing, or livestock access to food and water. However, this position is 
of little consequence in the absence of a second set of scale tickets to sup- 


port the increase in weight (Tr. 270, 299-300, 310) and when viewed in 
the light of the overwhelming volume of documentary evidence carefully 
compiled by complainant’s witness, Mr. Paul L. Peterson. 


V 


Respondents’ failure to remit to the consignors of livestock the full 
proceeds received from the sale of livestock violated sections 307, 
312 (a) and 401 of the Act and section 201.43 (a) of the regulations. 


Respondents operated as a market agency. Their role as such is de- 
scribed at page 10 of complainant’s reply brief: 


The respondents operated as and the market was registered as a market agency, 
selling on a commission basis. Morgan Stephens defined a market agency under 
the Act as follows: 


‘... [A] market agency is similar to a public utility, having facilities in 
which livestock can be held and later sold ... A market agency charges a 
fee, a service charge to consignors of the livestock . . . . [TJhis is for the sell- 
ing, the weighing portions of the selling . . . . [T]hey become an agent for 
the consignors of this livestock (Tr. 255).’ 


Farmville Livestock Market is not a dealer, purchasing for resale, as implied, 
but is a market agency, offering facilities and services to act as agents for con- 
signors in the sale of their livestock. Respondents imply that Farmville Live- 
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stock Market had an ownership interest in the livestock. No such ownership in- 
terest existed. The consignors did not give up ownership in their livestock by 
the simple act of delivering the animals to the market. Until those animals were 
purchased by another buyer or by the market, the consignor owned them. 


Finding 8, as supported by documentary evidence, displays several 
transactions in which prices paid for livestock were more than was re- 
turned to certain consignors. A market agency stands in a fiduciary rela- 
tionship to consignors of livestock. Under the regulations issued pursu- 
ant to the Act, a market is required to remit, by the close of the next 
business day, the net proceeds of sales to consignors, along with a true 
written account of the sale showing the number, weight and price of the 
animals sold, the name of the purchaser, the date of the.sale, and lawful 
market charges, so as to render a true account of the transaction (9 CFR 
201.43 (a) ). Here, the consignors received neither the net proceeds nor a 
true account of the transactions. Failure to remit consignors proceeds 
has long been held a violation of the Act and the regulations. 


VI 


Further violations of the Act, as reflected in Findings 9, 10, and 11, 
occurred in connection with respondents: 


(a) Submission of invoices to buyers and accounts of sale to consign- 
ors, which failed to show the full, true and correct names of the pur- 
chasers of livestock; and 


(b) Failure to keep accounts and records which fully and correctly dis- 
closed all transactions involving their business. 


Complete and adequate documentation of transactions, as well as the 
maintenance of accounts and records by a market agency are necessary 
tools to effectuate a regulatory program such as is administered under 
the Act. Failure to maintain adequate records hampers such regulatory 
programs and violates the Act. 


Vil 


In the light of the record evidence, we believe the sanction proposed by 
complainant (i.e., imposition of a cease and desist order and a 45 day sus- 
pension) is appropriate and is hereby adopted with minor changes. 


Of particular concern is the respondents’ failure to maintain sufficient 
funds in the custodial account, plus their failure to render full payment 
to consignors of livestock and the arbitrary weight addition. The latter 
two violations are almost miniscule in terms of the respondents’ $60,000 
per week (Tr. 263) gross sales — so that detection is very difficult (Tr. 
104). However, such violations occur with sufficient regularity to con- 
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note a deliberate course of action which, if not restrained, will infect and 
weaken the regulatory program under the Act. 


The failure to maintain the custodial account is of primary concern. 
Unless adequate funds are maintained, the protection which the Act 
seeks to insure to shippers does not exist. Accordingly, the 45 day sus- 
pension will remain in effect until respondents demonstrate that the ac- 
count is adequately funded. Respondents’ witnesses testified that the 
fund is presently in balance. If complainant is satisfied with the fund’s 
present condition, a supplemental order will be issued to remove the con- 
tinuing suspension before it takes effect. 


Respondents, Joseph K. Howell and Ben Howell, Jr., individually or as 
officers, directors, agents or employees of a corporation, directly or 
through any corporate or other device, in connection with their opera- 
tions subject to the Act; and respondent Farmville Livestock Market, 
Inc., its officers, directors, agents, employees, successors and assigns, di- 
rectly or through any corporate or other device in connection with its op- 
erations subject to the Act, shall cease and desist from: 


1. Selling livestock to buyers in commerce, and collecting from such 
buyers, on the basis of prices computed on false and incorrect weights; 


2. Preparing and issuing in connection with the sale of livestock in 
commerce, invoices to purchasers showing false and incorrect weights 
for such livestock instead of the actual sale weights; 


3. Selling livestock consigned for sale on a commission basis and fail- 
ing to remit to the consignors, the actual net proceeds received from the 
sale of their livestock; 


4. Issuing accounts of sale to consignors which fail to show the true 
and correct names of the buyers and the correct sale price of livestock 
sold on a commission basis; 


5. Issuing purchase invoices to buyers which fail to show the true and 
correct names of the buyers of consigned livestock; 


6. Failing to maintain the account for shippers’ proceeds in their pos- 
session or control in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42). 
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Respondents Joseph K. Howell, Ben Howell, Jr. and Farmville Live- 
stock Market, Inc., shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in business subject 
to the Act, including: (1) an accurate record or account sufficient to show 
the origin, number of head, and weight of livestock bought, sold or 
otherwise disposed of each day, the prices paid or received therefor, and 
the disposition of such livestock; (2) sales invoices for livestock con- 
signed and paid for by the stockyard; (3) market support records; (4) a 
general ledger of accounts showing assets, liabilities, income, expenses 
and net worth or capital; and a complete record of accounts receivable. 


Respondent, Farmville Livestock Market, Inc., is suspended as a regis- 
trant under the Act for forty-five (45) days, and thereafter, until it 
demonstrates that the deficit in its custodial account for shippers’ pro- 
ceeds has been eliminated. When the corporate respondent demon- 
strates that the deficit in its custodial account for shippers’ proceeds has 
been eliminated, a supplemental order will be issued in this proceeding 
terminating the suspension after the expiration of the forty-five (45) day 
period. 


The provisions of this Order shall become effective on the sixth day 
after this decision and order become final. * 


This decision and order shall become final on the 35th day after serv- 
ice hereof unless appealed. 


Copies hereof shall be served upon the parties. 





(No. 19,251) 


In re SPRINGFIELD QUALITY BEEF, INC. and JAMES H. STEVENS. P&S 
Docket No. 5652. Decided June 28, 1979. 


Consent order 


Respondents have consented to issuance of a cease and desist order against them for violat- 
ing the Act and the regulations in connection with their operations as a packer 
thereunder as found herein. Respondents are ordered to cease and desist from said 
violations. 


* The Decision and Order became final June 25, 1979.—Ed. 
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Allen R. Kahan, for complainant. 
Albert Ring, Philadelphia, PA, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, alleging that the respondents violated the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.). This deci- 
sion is entered pursuant to the consent decision provisions of the rules of 
practice applicable to this proceeding (7 CFR 1.138). 


The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and Notice of Hearing and specifically admit that the 
Secretary has jurisdiction in this matter, neither admit nor deny the re- 
maining allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for such 
purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Springfield Quality Beef, Inc., herein referred to as the corporate 
respondent, is a corporation with its principal place of business located 
at Springfield, Illinois. The corporate respondent’s mailing address is 
P.O. Box 4154, 3636 Norman Road, Springfield, Illinois 62708. 


2. The corporate respondent is now, and at all times material herein 
was, engaged in the business of buying livestock in commerce for pur- 
poses of slaughter and manufacturing and preparing meats and meat 
food products for sale and shipment in commerce. 


3. The corporate respondent is now, and at all times material herein 
was, a packer within the meaning of that term as defined in the Act, and 
subject to the provisions of the Act. 


4. James H. Stevens, herein referred to as the individual respondent, 
is an individual whose business mailing address is P.O. Box 4154, 3636 
Norman Road, Springfield, Illinois 62708. 
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5. The individual respondent is now, and at all times material herein 
was, the President of the corporate respondent and the owner of a 
majority of its outstanding stock. The individual respondent, at all times 
material herein, established the policies of the corporate respondent, 
and managed, directed and controlled its operations. 


6. The individual respondent is now, and at all times material herein 
was, a packer within the meaning of that term as defined in the Act, and 
subject to the provisions of the Act. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent Springfield Quality Beef, Inc., its officers, directors, em- 
ployees and agents, directly or indirectly through any corporate or other 
device, in connection with its operations as a packer, shall cease and 
desist from: 


1. Failing to pay, when due, the full purchase price for livestock, 
meat, meat food products, or livestock products; 


2. Mailing checks, issued in payment for livestock purchased, without 
obtaining a prior, express and written agreement from the sellers of 
such livestock that payment therefor may be made in such a manner, 
and from failing to retain and disclose such agreements in its business 
records; Provided, however, that this provision shall not prohibit the 
corporate respondent from mailing checks for livestock purchased as 
provided by section 409 (a) of the Act (7 U.S.C. 228b), where a seller or 
his duly authorized representative is not present to receive payment at 
the point of transfer of possession; and 


3. Purchasing livestock while insolvent, that is, while its current 
liabilities exceed its current assets; Provided, however, that this provi- 
sion shall not prohibit the corporate respondent, while insolvent, from 
purchasing livestock on a cash basis. As used herein, the term “cash 
basis” shall mean that full payment for such livestock must be made in 
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cash, by certified check, or by wire transfer of funds to the seller or the 
seller's duly authorized representative at the time of transfer of posses- 
sion of the livestock. 


Respondent James H. Stevens, as an individual, or as an officer, direc- 
tor, employee or agent of the corporate respondent, directly or indirectly 
through any corporate or other device, in connection with his operations 
as a packer, shall cease and desist from: 


1. Failing to pay, when due, the full purchase price for livestock, 
meat, meat food products, or livestock products; 


2. Mailing checks in payment for livestock purchased, without obtain- 
ing a prior, express and written agreement from the sellers of such live- 
stock that payment therefor may be made in such a manner, and from 
failing to retain and disclose such agreements in his business records; 
Provided, however, that this provision shall not prohibit the individual 
respondent from mailing checks for livestock purchased as provided by 
section 409 (a) of the Act (7 U.S.C. 228b), where a seller or his duly 
authorized representative is not present to receive payment at the point 
of transfer of possession; and 


3. Purchasing livestock while insolvent, that is, while his current 
liabilities exceed his current assets; Provided, however, that this provi- 
sion shall not prohibit the individual respondent, while insolvent, from 
purchasing livestock on a cash basis. As used herein, the term “cash 
basis” shall mean that full payment for such livestock must be made in 
cash, by certified check, or by wire transfer of funds to the seller or the 
seller’s duly authorized representative at the time of transfer of posses- 
sion of the livestock. 


The provisions of this Order shall become effective on the first day 
after service of this Order on the respondents. 


Copies of this decision shall be served upon the parties. 


(No. 19,252) 


In re GEORGE YOUNG. P&S Docket No. 5400. Decided June 29, 1979. 
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Clarification of order 


Joanne I. Schwartz, for complainant. 
William B. Deas, Kansas City, MO, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


Upon consideration of respondent’s request to, in effect, clarify the 
previously issued Order and Supplemental Order in respect to the effec- 
tive dates when respondent is suspended as a registrant under the Act, 
the order is herewith modified as follows: 


This ruling shall be served upon respondent, personally, as well as 
upon his attorney of record. On the sixth day after the personal service 
upon respondent (not his attorney), the seven day period of suspension 
shall commence. 


All other commands of the prior decision and orders are now in effect 
and shall continue unabated. 


TERMINATION OF SUSPENSION — In supplemental order 


(No. 19,253) 


In re KENNETH E. McARDLE. P&S Docket No. 5634. In order issued July 
2, 1979, by Victor W. Palmer, Administrative Law Judge. 


(No. 19,254) 


In re HARRY L. NEVERETT, et al. P&S Docket No. 3501. With respect to 
Robert H. Neverett, in order issued July 12, 1979, by Donald A. 
Campbell, Judicial Officer. 
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(No. 19,255) 


GAILIAN DEAN BAGLEY, JR., d/b/a BAGLEY PRODUCE CO. v. CHARLES 
SIMPSON. PACA Docket No. 2-5421. Decided July 9, 1979. 


Order to show cause 


G. Dennis Becker, Presiding Officer, 
Robert Anderson, McAllen, TX, for complainant. 
Fidencio G. Garza, Falfurrias, TX, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq.). A formal complaint was 
filed in which complainant seeks reparation in the amount of $8,932.13 
against respondent in connection with a transaction involving various 
shipments of watermelons in interstate commerce. A copy of the com- 
plaint was served on respondent, and respondent filed an answer there- 
to, admitting liability for a portion of the total indebtedness claimed by 
complainant, but claiming it had made payment with respect thereto, 
and asserting a set-off against the amount remaining in dispute. 


Respondent further alleges in its answer that on February 2, 1979, 
complainant filed a complaint in the 139th District Court of Hidalgo 
County, Texas, which complaint deals with the same transactions and 
allegations of indebtedness on which the complaint herein is based. 


Section 5 (b) of the Act provides that the liability of a merchant, dealer 
or broker for the damages incurred by another shall be “enforced either 
(1) by complaint to the Secretary as hereinafter provided or (2) by suit in 
any court of competent jurisdiction. ...” Complainant is thereby re- 
quired to make an election of remedies, and may proceed with an action 
before the Secretary only if the civil action is dismissed. 


Complainant therefore has twenty (20) days from receipt of this order 
within which to show cause why the complaint herein should not be dis- 
missed. Complainant’s compliance with this order shall be affected by 
submitting documentary proof that the civil action has been dismissed 
or by providing any other grounds sufficient to show that the action 
should not be dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 19,256) 


RICH-PAC PRODUCE, INC. v. PIONEER PRODUCE Co., INC. PACA Docket 
No. 2-5313. Decided July 9, 1979. 


Order to show cause 


G. Dennis Becker, Presiding Officer. 
Complainant pro se. 
Respondent pro se 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was is- 
sued on March 27, 1979, awarding reparation to complainant in the 
amount of $303.15, with interest thereon. By letter received on March 
14, 1979, and by telephone conversation of March 21, 1979, respondent 
recognized that it was considered to be in default and moved that the 
reparation order be stayed. Respondent sought the opportunity to file a 
petition to reopen after default. 


Accordingly, the Department issued a stay order on April 18, 1979, 
thereby staying the order of reparation issued on March 27, 1979. On 
April 4, 1979, respondent filed its petition to reopen after default, in 
which it alleged that the $303.15 payment in dispute, as shown by check 
dated March 27, 1978, had been received and accepted by complainant. 
Pursuant to section 47.25 (e) of the Rules of Practice (7 CFR 47.25 (e) ), 
respondent’s petition was served on complainant, and complainant was 
given an opportunity to file its views on the matter of reopening. Com- 
plainant has not submitted an answer to respondent’s petition. 


Complainant is hereby granted fifteen (15) days from its receipt of this 
order within which to show cause why the reparation order of March 27, 
1979, should not be vacated and the complaint dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 19,257) 


BYRD Foops, INC. v. A. E. ALBERT & SONS, INC. PACA Docket No. 
2-5149. Decided July 10, 1979. 


Contract terms — f. o. b. inspection and arrival — settlement to be based 
upon delivered weight — Deductions — in accord with terms of contract — 
Reparation awarded for amount due and owing 


Where respondent accepted the potatoes in issue, it is liable to complainant for the contract 
price thereof, less the amount already paid thereon by respondent, less deductions 
made in accordance with the terms of contract. The amount now due and owing 
complainant is $1,701.93, for which reparation is awarded complainant against re- 
spondent with interest. 


Additional reparation is awarded complainant for expenses in connection with the 
oral hearing herein. Reparation therefor in the amount of $287.12 is also awarded 
complainant against respondent with interest. 


Edward M. Silverstein, Presiding Officer. 
Daniel Hartnett, Accomac, VA, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Complain- 
ant filed a timely complaint requesting an award of $3,704.05 in connec- 
tion with 29 truckloads of potatoes transported in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. The respondent filed an answer denying 
liability. 


The oral hearing was held in Springfield, Massachusetts on February 
6, 1979. Complainant did not appear; the respondent appeared pro se. 
Complainant filed depositions on its behalf which depositions were ac- 
cepted into evidence at the hearing. Subsequent to the hearing, respond- 
ent filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Byrd Foods, Inc., is a corporation whose address is 
P.O. Box 318, Parksley, Virginia. 


2. Respondent, A. E. Albert & Sons, Inc., is a corporation whose ad- 
dress is P.O. Box 265, Worthington, Massachusetts. At all times perti- 
nent, respondent was licensed under the Act. 


3. On or about July 18, 1977, complainant by oral contract, in inter- 
state commerce, sold to respondent 29 truckloads of white potatoes, 
being a perishable agricultural commodity, for processing in Canada by 
McCain Foods, Ltd. The terms of the contract were $2.40 per hundred- 
weight, f.o.b. inspection and acceptance arrival. The potatoes were re- 
quired to meet 85% U.S. No. 1 Grade on arrival in Canada and settle- 
men was to be based on the delivered weight. 


4. The contract was negotiated between Mr. V. L. Walker represent- 
ing the complainant and Mr. George Metzler representing the respond- 
ent. 


5. The potatoes were inspected at the shipping point for the purpose 
of meeting the Canadian entry requirements. They were weighed at the 
shipping point for the purpose of ensuring that the trucks were not over- 
loaded. 


6. The potatoes were accepted at the delivery point in Canada where 
they were also weighed and inspected. 


7. Respondent has paid complainant $29,728.55 and admits owing 
complainant an additional $1,701.93. 


8. Complainant filed a complaint on January 12, 1978 which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The initial question for determination concerns the term of sale of the 
29 truckloads of potatoes. Complainant claims that the potatoes were 
sold on a straight f.o.b. basis. Respondent counters that the terms of sale 
was “f.o.b. inspection and acceptance arrival”. See 7 CFR 46.43 (dd). In 
support of its contention, respondent has submitted evidence concerning 
its course of business with the complainant over a several year period. 
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This evidence and the testimony of respondent’s witnesses at the hear- 
ing support its contention and we therefore find that the term of sale of 
the contract was “f.o.b. inspection and acceptance arrival”. 


Respondent admits accepting the potatoes at the Canadian destina- 
tion. Having accepted the potatoes, respondent is liable to complainant 
for the agreed purchase price, less any provable damages suffered by it 
as a result of breach of contract by complainant. Cen. & S. Am. Impts. 
Co. v. W. Indies Fd. & Imptg., 34 A.D. 1015 (1975). The complainant al- 
leges that the total contract price was $33,432.61, of which respondent 
has paid $29,728.56 leaving a balance due of $3,704.05. Complainant’s 
claim is based upon the shipping weight of the potatoes from Virginia 
and the inspection which took place at that time. Respondent’s witnesses 
at the hearing claimed, without exactitude, that the $3,704.01 deducted 
by it resulted from weight differences, grade deficiencies and hauling 
costs: 


Witness: Just off the top of my head, I would say it was a combination of 
weight differences, grade specifications less than 85% on arrival. And, also, a 
major part would be freight allowances due to the fact that we had to pay the 
trucker for the delivered weight when 15 or 20% of the weight might have been 
deducted. 


In other words, if the driver delivered 400 hundredweight of potatoes and 
there was a 20% deduction, we were only paid for 320 bags but we have to pay 
the freight on 400 bags because the trucker did haul 400. And this, unfor- 
tunately, amounts to [sic] when the freight on most of these loads is in the 
neighborhood of $2, $2.20 and paid at the 2.40, almost half of the invoice price 
of the potato represents freight. So, when 20% comes off potatoes and 20% 
comes off for freight, the loads do deteriorate kind of rapidly on loads that did 
not make 85% on arrival. 


So, it would have been a combination of things but the smallest part would be 
the delivered weight differences. The larger part would be the under 85% 
deductions and the freight deductions. 


The record of this proceeding, in particular the documents submitted 
by the respondent and contained in the Department’s report of inves- 
tigation support this generalized testimony. However, those documents 
also reveal that respondent does owe, and admits that it does owe, com- 
plainant $1,701.93 as a result of the transaction at issue herein. Re- 
spondent’s failure to pay complainant the $1,701.93 in a violation of sec- 
tion 2 of the Act for which reparation shall be awarded with interest. 


We now turn to the matter of reasonable fees and expenses. Complain- 
ant as the prevailing party is entitled to such an award. 7 U.S.C. 
499g (a). The complainant has requested fees and expenses of $1,258.48. 
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Although the respondent has not objected to this claim, we find certain 
portions of this claim unreasonable and therefore conclude that the full 
amount requested should not be awarded. $945.15 is claimed by com- 
plainant as incident to the two depositions it took. Inasmuch as the depo- 
sitions were by written question pursuant to the Rules of Practice, we 
deny complainant’s claim of $400.00 as travel expenses for a witness to 
travel from Miami, Florida to Parksley, Virginia for the taking of the 
deposition—the deposition should have been taken in Florida. Since the 
deposition was by written question and there was no need for complain- 
ant to be represented by counsel, we also deny the claim of $210.00 for 
attorney’s fees for appearance at this deposition. Further, complainant 
claimed $335.15 as stenographic expenses for the two depositions. Inas- 
much as the number of pages of the two depositions only totaled 27, we 
find this expense unconscionable and unsupportable by any evidence 
submitted to us. It too is therefore denied. Complainant also claims ex- 
penses of $26.61 in connection with telephone calls but failed to detail, 
as required, the necessity for these calls nor even who called whom and 
this claim is also denied. Therefore, we find that reasonable fees and ex- 
penses in connection with this matter to be $287.12 and an award issu- 
ing such amount should be issued. 


Within 30 days from date of this order, respondent shall pay to com- 
plainant, as reparation, $1,701.93 with interest thereon at the rate of 
8% per annum from September 1, 1977 until paid. 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as further reparation, $287.12, with interest thereon at 
the rate of 8% per annum from the date of this order until paid. 


Copies of this order shall be served upon the parties. 


(No. 19,258) 


ANTHONY FARMS, v. DONALD MAY, d/b/a DONALD MAY & COMPANY. 
PACA Docket No. 2-5186. Decided July 10, 1979. 
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Evidence — failure to produce — Quantity ordered — established — 
Contract terms — 10-lb and 50-lb sacks potatoes — Loss — on portion of re- 
sale — recovery of — Reparation awarded. 


Where respondent contracted for 1/2 truck load of the potatoes in issue, respondent is not 
obligated to accept the entire truckload. However, the 1/2 load respondent accepted 
and paid for was of 10-lb sacks only. In accordance with the terms of contract, re- 
spondent was obligated to accept 1/2 of the 10-lb sacks and 1/2 of the 50-lb sacks. 
Therefore, complainant is entitled to recover its loss of 15¢ per sack on resale of 1/2 
the 50-lb sacks, a total of $7.50. Reparation therefore in the amount of $7.50 is 
awarded complainant against respondent with interest. 


George L. Aubrey, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) A timely 
complaint was filed in which com;lainant seeks an award in the amount 
of $276.00 against respondent in connection with a transaction in inter- 
state commerce involving a truck shipment of potatoes from Wisconsin 
to Indiana. 


The amount claimed in the complaint is less than $3,000.00. Therefore 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Under this procedure the verified 
pleadings of the parties are considered a part of the evidence in the case, 
as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to submit further evidence in the form of 
sworn statements, but neither party did so; nor did they file briefs. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is P.O. Box 4, 
Scandinavia, Wisconsin. 
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2. Respondent is an individual whose address is 1301-09 South 
Lafayette Street, Fort Wayne, Indiana. At the time of the transaction al- 
leged herein respondent was licensed under the Act. 


3. On or about April 17, 1978, complainant and respondent entered 
into an oral contract for the sale and purchase of a quantity of potatoes. 
The contract was negotiated by Mr. Don Schaub of the brokerage firm of 
William Schaub & Co. in Indianapolis. 


4. On or about April 18, 1978, complainant shipped from 
Scandinavia, Wisconsin to respondent in Fort Wayne, Indiana, one 
truckload of potatoes consisting of the following: 


3600 10-pound sack No. 1 VV whites 
100 50-pound sack No. 1 VV whites. 


5. The truck arrived at respondent’s place of business in Fort Wayne 
at an unknown time and date. Respondent unloaded 1800 of the 10- 
pound sacks and none of the 50-pound sacks, and refused to accept the 
rest of the shipment. 


6. Thereafter, complainant diverted the rest of the truck to another 
receiver, Outdoor Market, in Elkhart, Indiana, which took the balance of 
the load at a price of $2.00 for the 50-lb. sacks and 42-1/2¢ for the 10-lb. 
sacks for a total of $965.00 


7. At an unknown date respondent remitted $1,026.00 to complain- 
ant as payment for the 1800 sacks it received at the agreed price of 57¢. 


8. Complainant filed a timely complaint herein on June 26, 1978, 
within nine months of the accrual of its alleged cause of action. 


CONCLUSIONS 


Complainant claims to have lost $276.00 on this truck because re- 
spondent refused to take more than half of it; i.e., the balance of the 
truck was sold to another receiver for less than the complainant ex- 
pected to receive from respondent for the entire truck. Complainant al- 
leges that the respondent agreed to take the entire truck — at 57¢ for 
the 10-lb. sacks and $2.15 for the 50-lb sacks. But respondent has, in his 
sworn answer, asserted that he ordered only half of a truck load. Respon- 
dent’s statement must prevail because the complainant has failed to pro- 
duce any direct evidence on the terms of the contract. The allegations of 
the complaint show that the sale was negotiated by a broker, Don 
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Schaub. Mr. Schaub would be the only party other than Mr. May himself 
who had actual knowlege of what Mr. May agreed to buy. Significantly, 
complainant did not submit any affidavit from Mr. Schaub. There is 
some correspondence with him in the investigation report but there is 
ambiguous on the quantity ordered. Attached to the complaint there is 
what appears to be a broker’s confirmation showing the entire contents 
of the truck as being sold to respondent. However this document is not 
. self-proving. Without some proof of its authenticity and applicability we 
cannot accept it in evidence. Even if in evidence, the document standing 
alone would not prevail over Mr. May’s sworn statement. We must con- 
clude that the respondent ordered only one half of a truck load. ' The 
1800 10 # sacks he accepted were half of those on the truck. He did not 
accept any of the 50 # sacks. We conclude that respondent is liable to 
complainant for its losses on half of these; i.e. on 50 sacks. Respondent 
did not contest complainant’s allegations that the contract price for 
t. 2e was $2.15 and that they were ultimately disposed of for only 
$2.00. Complainant’s 15¢ loss on 50 sacks amounts to $7.50. 


Within 30 days from the date of this order respondent shall pay to 
complainant as reparation the sum of $7.50 with interest thereon at the 
rate of 8 percent per annum from May 1, 1978, until paid. 


Copies of this order shall be served upon the parties. 


(No. 19,259) 


HIGHLAND GRAPE JUICE Co. v. T. W. GARNER FooD COMPANY. PACA 
Docket No. 2-5062. Decided July 10, 1979. 


’ Of course if Mr. Schaub had acted as agent for respondent rather than complainant he 
could have negotiated a valid contract for the whole truck contrary to his principal's in- 
structions and understanding. See Irving Goldberg & Sons v. Carbone Bros., 22 A.D. 1405 
(1963) at 1411. But complainant has not seriously attempted to show an agency relation- 
ship either way. Complainant does, however, point to itself as Mr. Schaub’s principal by 
calling him “our broker” in the complaint. 
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Acceptance — revocation justified as to 198 of 200 drums grape product — 

Contract — breach of — Damages — measure of — Title — after rightful re- 

jection — Disposition — failure to authorize — goods rightfully stored for 
account of seller — Obligations — satisfaction of — Dismissal 


Where complainant breached the contract with respect to the grape product in issue, re- 
spondent’s revocation of acceptance of 198 of the 200 drums thereof is justified. Ac- 
ceptance of the 2 drums processed before notification of rejection, however, may not 
be revoked as found herein, and respondent is liable to complainant for their price, 
$111.00, less the damages suffered by respondent resulting from complainant’s 
breach. Respondent’s damages are greater than $111.00. Therefore, no amount of 
reparation will be awarded complainant. The complaint is dismissed. 


Counterclaim — handling, shipping, and storage expenses — Reparation 
awarded 


Where respondent’s revocation of acceptance is justified as to 198 drums, respondent is en- 
titled to handling, storage, and shipping costs in the amount of $2,046.03. The cost 
of the 2 drums processed, $111.00, is deducted from respondent’s damages, leaving 
an amount due respondent of $1,935.03. Reparation, therefore, in the amount of 
$1,935.03 is awarded respondent against complainant with interest. 


Prevailing party — award of fees and expenses 


Respondent, the prevailing party herein, is also entitled to its claim for fees and expenses 
incurred in connection with the oral hearing. Additional reparation therefor in the 
amount of $1,835.25 is also awarded respondent against complainant with interest. 


Andrew Y. Stanton, Presiding Officer. 
Richard Frank and Martin Rosen, Washington, D. C., for complainant. 
Jake E. Thornton, Winston-Salem, NC, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $11,100.80 in connection with two 
lots of frozen grape product, purchased and shipped in interstate com- 
merce. A timely counterclaim was filed in the amount of $3,792.92 in 
connection with the subject matter of the complainant. 
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A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying liability 
to complainant. A copy of the counterclaim was served upon complain- 
ant, which filed a reply thereto, denying liability to respondent. 


An oral hearing was held on December 12, 1978, in Winston-Salem 
North Carolina. In the course of the hearing, at which both complainant 
and respondent were represented by counsel, two witnesses testified on 
behalf of each party. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant is an individual, Alvin M. Cohodas, doing business as 
Highland Grape Juice Co., whose address is Box 132, Trexlertown, 
Pennsylvania. At the time of the transaction involved herein, complain- 
ant was licensed under the Act. 


2. Respondent, T. W. Garner Food Company, is a corporation whose 
address is P. O. Box 4150, Winston-Salem, North Carolina. At the time 
of the transaction involved herein, respondent was licensed under the 
Act. 


3. In a letter to complainant dated November 9, 1977, Ralph E. 
Garner (hereinafter sometimes referred to as “Reg Garner”), Vice- 
President of respondent, inquired as to the availability of “stemmed and 
crushed Concord grapes” (complainant’s exhibit no. 2), a product which 
respondent had never before handled. 


4. Upon receipt of respondent’s inquiry, complainant sent respondent 
a description of the product available, identified as “frozen crushed and 
stemmed Concord grapes” (complainant’s exhibit no. 16). 


5. On approximately November 15, 1977, Reg Garner engaged in a 
telephone conversation with Alvin Cohodas, owner of complainant com- 
pany. During this conversation, Garner described the use to which he in- 
tended to put the grape product; that he wanted to process it into jam, 
requiring that it be put through a pulper, a machine with which Cohodas 
was familiar (tr. 67-68). ' Nothing was said by Cohodas concerning any 
problems that might result from respondent’s intended use of the grape 
product. At that time, respondent agreed to purchase 100 drums, 
weighing 350 net pounds, at 16 cents per pound, f.o.b. 


1 “tr.” refers to the transcript of the oral hearing in this matter. 
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6. On November 21, 1977, respondent sent complainant its purchase 
order (complainant’s exhibit no. 4) for 100 drums of 1976 crop stemmed 
and crushed Concord grapes at 16 cents per pound, f.o.b. (hereinafter, 
“shipment A”). Along with its purchase order, respondent sent a letter 
(complainant’s exhibit no. 3) stating that the grape product was to be de- 
livered to B & M Cold Storage, Winston-Salem, North Carolina, along 
with other shipping instructions. The letter also included the following 
statement: “We will check this load within two weeks of its arrival and if 
it meets our expectations, we will purchase the remaining 100 drums. 


7. On approximately November 28, 1977, shipment A was shipped, in 
a frozen condition, from complainant’s place of business, in interstate 
commerce to B & M Cold Storage, where it arrived on November 29, 
1977, and was placed in a freezer. The grape product remained in a 
frozen condition throughout the course of shipment. 


8. One drum from shipment A was taken from the freezer by respond- 
ent on December 2, 1977, and allowed to thaw. On December 6, 1977, 
the drum was mixed and emptied into a holding kettle. Thereafter, re- 
spondent attempted to feed the grape product into its pulper, but the 
pulper became repeatedly clogged, necessitating its dismantling and 
cleaning. As a result, processing of the drum took from two to three 
hours. 


9. On December 6, 1977, Reg Garner called Cohodas and told him 
that he was satisfied with the material that had resulted after being 
processed through respondent’s pulper. Garner related the problems 
that had occurred in feeding the grape product through the pulper, indi- 
cating that he intended to make certain modifications to the pulper, 
which he expected would solve the present problems. Garner then 
ordered another 100 drums at 16 cents per pound, f.o.b. (hereinafter, 
“shipment B”). Cohodas never mentioned that the problems could be the 
fault of the grape product, rather than the pulper, although he’d had ex- 
tensive experience, both educationally and practically, with grape pre- 
serve processing (tr. 11-12). 


10. An invoice prepared by complainant, dated December 9, 1977, 
was sent respondent in the amount of $5,600.00 for the 35,000 pounds 
comprising shipment A at 16 cents per pound. 


11. On approximately December 13, 1977, shipment B was shipped, 
in a frozen condition, from complainant’s place of business, in interstate 
commerce to B & M Cold Storage, where it arrived on December 16, 
1977, and was placed in a freezer. The grape product remained in a 
frozen condition throughout the course of shipment. 
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12. On December 13, 1977, respondent employed a metalworking 
company to modify its pulper by adding a large cone to the top, so that 
the grape product could be fed into the pulper more easily. 


13. On December 19, 1977, complainant received a notice from re- 
spondent, stating that shipment B was found to weigh 34,690 pounds, 
net, and accompanied by a check for $5,550.40, dated December 19, 
1977, for shipment A. The parties agreed that the purchase price of 
shipment A would also be based on the 34,690 pound figure and would 
therefore be $5,550.40. 


14. On December 19, 1977, one drum of shipment B was taken from 
the freezer by the respondent and thawed. On approximately December 
21, 1977, the thawed grape product was fed into the modified pulper, 
but there was no significant improvement in the ease of operation from 
respondent’s experience with shipment A. Respondent then tried to slice 
the grape product with a machine called a fitzmill prior to introducing it 
into the pulper, but this effort was unsuccessful, as the fitzmill constant- 
ly became clogged. Processing of the entire drum eventually required 
two to three hours. 


15. On approximately December 22, 1977, Reg Garner contacted 
Cohodas by telephone and informed him that respondent would not be 


able to use the grape product. That same day, respondent stopped pay- 
ment on its $5,550.40 check issued to complainant on December 19, 
1977, for shipment A. 


16. The 198 drums of shipments A and B were eventually returned to 
the freezer at B & M Cold Storage, where they remained stored as of the 
date of the hearing. 


17. Complainant sent an invoice, dated January 3, 1978, to respond- 
ent in the amount of $5,550.40 for shipment B. Complainant never re- 
ceived payment on this invoice. 


18. Sometime during the month of January or February 1978, re- 
spondent requested that the United States Department of Agriculture 
inspect the 198 drums comprising the remainder of shipments A and B 
stored at B & M Cold Storage, in order to determine the composition of 
the grape product. Respondent received a letter dated February 23, 
1978, from the Department (complainant’s exhibit no. 11) which stated 
as follows, in pertinent part: 


We drew 21 random samples from a lot of 198 drums (approx. 55 gallons each) 
of Frozen Grapes stored at B & M Storage and Distribution Inc., Glenn Avenue 
and Gaynor Street, Winston-Salem, North Carolina and known as Lots 5177 
and 5274. 
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The samples contained the following material—average per pound of drained 
weight: 

0.11 leaves per pound 

10 caps and cap stems per pound 

3 stems 1 1/2 to 2 inches per pound 

3 stems 1 1/2 to 2 1/2 inches per pound 

3 stems 2 to 2 1/2 inches per pound 

2 stems 2 1/2 to 3 inches per pound 

2 stems 3 to 4 inches per pound 

2 stems 4 to 5 inches per pound 

0.69 stems 5 to 7 inches per pound 


The product appeared to be crushed grapes. 


19. The grape product comprising shipments A and B did not conform 
to the contract terms, as it was not properly stemmed. 


20. To date, complainant has not received any part of the $11,100.80 
comprising the purchase price of shipments A and B which it claims to 
be currently due and owing. 


21. To date, respondent has not received any part of the $3,792.92 
comprising the shipping, handling, storage and inspection expenses re- 


lating to shipments A and B, which it claims to be currently due and 
owing. 


22. A formal complainant was filed on March 20, 1978, which was 
within nine months from the time the cause of action herein accrued. 


23. A counterclaim was filed on May 1, 1978, which was based on the 
transactions involved in the complaint. 


CONCLUSIONS 


This case involves 200 drums, weighing approximately 350 net pounds 
each, containing what was represented by complainant to be 1976 crop 
frozen stemmed and crushed Concord grapes. It is not disputed that re- 
spondent purchased the 200 drums in two 100 drum shipments for 
$5,550.40 per shipment, totaling $11,100.80, f.o.b. There also is no dis- 
pute that 200 drums purportedly containing 1976 crop frozen stemmed 
and crushed Concord grapes were shipped from complainant in inter- 
state commerce to B & M Cold Storage, which was designated by re- 
spondent to receive the shipments. However, respondent claims that the 
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grape product was not as had been represented by complainant during 
the contract negotiations in that it was not stemmed to the extent that it 
could be properly run through respondent’s pulper. Complainant denies 
that the grape product was improperly stemmed and contends that re- 
spondent never expressed any dissatisfaction with the grape product un- 
til December 22, 1977, six days after its receipt of shipment B and 23 
days after its receipt of shipment A, when it called complainant, at- 
tempting to cancel the order. 


The initial issue to be considered is whether respondent accepted the 
two shipments. It is apparent that respondent did not attempt to reject 
the shipments until December 22, 1977. As complainant has alleged, 
this was six days after the arrival of shipment B on December 16, 1977, 
and 23 days after the arrival of shipment A on November 29, 1977. Al- 
though respondent informed complainant on December 9, 1977, that it 
was having difficulty processing the grape product from shipment A 
through its pulper, it never indicated any desire to reject the commodity. 
This was admitted by Reg Garner, respondent’s Vice-President (tr. 139). 
The Department’s regulations provide, at 7 CFR 46.2 (dd) (3), that 
failure of a consignee to give notice of rejection to a consignor within a 
reasonable time constitutes acceptance of the produce in question. Sec- 
tion 46.2 (cc) (1) of the regulations (7 CFR 46.2 (cc) (1) ) defines a reason- 
able time for frozen fruit shipped by truck, such as the commodity in- 
volved herein, as “not to exceed 12 hours after the receiver or a respon- 
sible representative is given notice of arrival and the produce is made ac- 
cessible for inspection. . . .” There is no evidence in the record indicating 
that there were any appreciable delays in the giving of notice of arrival 
or in making the shipments accessible for inspection. Therefore, it is ob- 
vious that, with respect to both shipments, notice of rejection was not 
given until long after the 12 hour time period prescribed in the regula- 
tions had expired. We must, therefore, conclude that the two shipments 
were accepted by respondent. 


Having accepted the two shipments, respondent became liable for the 
contract price, less any damages shown to have been caused by any 
breach of contract by complainant. Respondent bears the burden of pro- 
viding the breach and damages by a preponderance of the evidence. 
Sunny Ridge Farms v. Edward Dilatush & Co., Inc., 30 A.D. 961 (1971). 
Respondent appears to be asserting that complainant breached the con- 
tract and that such breach was not discovered by respondent until after 
its acceptance had occured. Respondent is, in effect, claiming a revoca- 
tion of acceptance under section 2-608 of the Uniform Commercial Code 
which, although not controlling herein, is given-great weight in repara- 
tion decisions under the Act. 
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Section 2-608 states as follows: 


(1) The buyer may revoke his acceptance of a lot or commercial unit whose non- 
conformity substantially impairs its value to him if he has accepted it. 


(a) on the reasonable assumption that its non-conformity would be cured and 
it has not been seasonably cured; or 


(b) without discovery of such non-conformity if his acceptance was reasona- 
bly induced either by the difficulty of discovery before acceptance or by the 
seller’s assurances. 


(2) Revocation of acceptance must occur within a reasonable time after the 
buyer discovers or should have discovered the ground for it and before any sub- 
stantial change in condition of the goods which is not caused by their own de- 
fects. It is not effective until the buyer notifies the seller of it. 


(3) A buyer who so revokes has the same rights and duties with regard to the 
goods involved as if he had rejected them. 


The first element that respondent must prove by a preponderance of 
the evidence in order to establish a revocation of acceptance is that the 
grape product sent to respondent failed to conform to the terms of the 
contract, as it did not meet complainant’s description “1976 crop frozen 
crushed and stemmed Concord grapes” (Finding of Fact 4) and, there- 
fore, its value to respondent was substantially impaired. Alvin Cohodas, 
complainant’s owner, stated that, in his view, the grape product shipped 
to respondent was properly stemmed and crushed (tr. 43, 44). Cohodas 
testified that he had turned over his recently harvested Concord grapes 
to a firm called Big Valley, to undergo stemming and crushing. David 
Moorhead, owner of Big Valley, testified that he had put the grapes re- 
ceived from complainant through a Gornt stemmer crusher, and that the 
product which came out was, in fact, stemmed and crushed Concord 
grapes (tr. 91-97). 


Respondent’s witnesses, Reg Garner and Donald Newsom, the latter 
being respondent’s production foreman, gave extensive testimony as to 
the extreme difficulty they encountered in attempting to feed the grape 
product from both shipments A and B through their pulper (tr. 117-124, 
151-155). These problems, consisting essentially of the pulper’s constant 
clogging, necessitating its frequent dismantling and cleaning, continued 
despite respondent’s efforts to modify the pulper in various ways and to 
even slice up the grape product prior to its introduction into the pulper. 
Garner and Newsom testified that the time required for processing a 
single drum from shipments A and B was two to three hours (tr. 118, 
124, 152). Garner testified that a United States Department of Agricul- 
ture inspection was eventually obtained of the 198 drums stored at B & 
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M Cold Storage. The results of the inspection, contained in a letter to re- 
spondent dated February 23, 1978 (Finding of Fact 18), show that the 
grape product contained an average, per pound, of .11 leaves, 10 cap and 
cap stems, and 15.69 stems ranging from 1 to 7 inches long. Respond- 
ent’s expert witness, E. Everett Meschter, stipulated to as such by com- 
plainant testified that, in his opinion, a grape product containing the 
amount of extraneous material listed in the United States Department 
of Agriculture letter could not be considered properly stemmed and 
crushed (tr. 193). According to Meschter, a properly stemmed and 
crushed grape product could readily be processed through a pulper. 
Meschter also testified that he analyzed a two pound sample of grape 
product which Reg Garner stated had been obtained from the United 
States Department of Agriculture officials, who had sent one of the 
samples drawn from among the 198 drums but which had not been sub- 
jected to inspection. Meschter stated that the results of his analysis were 
similar to those of the United States Department of Agriculture. 


In an effort to dispute respondent’s contentions, tending to show that 
the grape product did not conform to the contract terms and, as such, 
substantially impaired its value to respondent, complainant has made 
several arguments. Complainant, through the testimony of Alvin 
Cohodas, has disputed the method utilized by the United States Depart- 
ment of Agriculture inspection. However, such testimony is self serving, 
and, therefore, deserving of little weight. Complainant has also noted in 
its brief and at the hearing, a case in the Department’s Agricultural Deci- 
sions, PACA Docket No. 5562, 13 A.D. 89 (1954). In that case, the Judi- 
cial Officer concluded that a shipment of grape product conformed to 
the description “frozen Concord grape pulp, stemmed and washed,” even 
though a federal inspection report revealed that the average number of 
stems per pound was approximately equal to the number found in the 
present case. The pertinent portions of that inspection report are set 
forth as follows: “Style-Whole crushed . . . stems and pieces of stems—10 
to 65 per pound, average 26 per pound, consisting chiefly of loose pieces 
of stems. Leaves-5 leaves found in 18 samples... .” PACA Docket No. 
5562, supra at 92. Complainant basically argues that the grape product 
known as grape pulp is more highly processed than stemmed and 
crushed grapes and, therefore, the amount of extraneous matter (stems, 
leaves, etc.) which is acceptable for grape pulp must also be acceptable 
for stemmed and crushed grapes. However, complainant’s argument is 
based on two erroneous premises. First, while the case cited by com- 
plainant ostensibly deals with grape pulp, a description of it in the in- 
spection report. “Style-Whole crushed” leads us to conclude that the 
grape product inspected was actually the same product purportedly in- 
volved herein, stemmed and crushed Concord grapes. Second, although 
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the inspection report in the 1953 proceeding refers to the presence of an 
average of 26 stems per pound, consisting chiefly of loose pieces of 
stems, the size of the stems is nowhere mentioned. Therefore, we do not 
know whether that inspection revealed the number of longer stems per 
pound, which are more likely to cause a pulper to become clogged, 
similar to the results of the inspection in the instant case. The majority 
of the stems uncovered by the inspection in PACA Docket No. 5562 
might have been of shorter lengths, or cap stems. For these reasons, we 
do not consider the 1953 decision as controlling herein. Finally, com- 
plainant, in its brief, asserts that Cohodas offered to come to respond- 
ent’s place of business and assist respondent in processing the grape pro- 
duct, but that respondent declined this offer of assistance. Complainant 
implies that respondent’s failure to accept complainant’s offer bars re- 
spondent from claiming that the shipments failed to conform to the con- 
tract terms and resulted in substantial harm to respondent. Complain- 
ant’s assertion, however, is not borne out by the evidence, as no repre- 
sentative of complainant testified that such an offer was made and, and 
upon cross examination, Reg Garner neither admitted nor denied the 
making of such offer (tr. 135, 136). Further, upon reviewing the evi- 
dence, it is highly doubtful that the presence of Cohodas could have 
significantly ameliorated the processing problems being encountered by 
respondent. 


After reviewing the extensive record, it is apparent that the over- 
whelming weight of the evidence supports the conclusion that the grape 
product shipped by complainant failed to conform to the terms of the 
contract and that such non-conformity substantially impaired its value 
to respondent. 


The next issue which must be considered in determining whether re- 
spondent revoked its acceptance is whether respondent’s acceptance of 
the two shipments was based on a reasonable assumption that the non- 
conformity would be cured and it was not seasonably cured (section 
2-608 (1) (a)), or was without discovery of the non-conformity if re- 
spondent’s acceptance was reasonably induced by the difficulty of dis- 
covery before acceptance or by complainant’s assurances (section 


2-608 (1) (b) ). 


We have previously determined that shipment A was accepted 12 
hours after it arrived at B & M Cold Storage on November 29, 1977. 
However, respondent’s witness, Reg Garner, testified under cross exam- 
ination that two days were required to thaw the frozen grape product be- 
fore it could be tested (tr. 130). Hence, shipment A was accepted before 
respondent even had an opportunity to determine whether the grape 
product could be successfully processed through its pulper. It is, there- 
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fore, clear that shipment A was accepted without discovery of any non- 
conformity in the composition of the grape product, and, because ship- 
ment A was still in a frozen condition 12 hours after arrival, such accept- 
ance was reasonably induced by the difficulty of making such discovery. 
Therefore, the criteria set forth in section 2-608 (1) (b) of the Uniform 
Commercial Code have been met. 


By the time shipment B was accepted, which we have determined to be 
12 hours after its arrival at B & M Cold Storage on December 16, 1977, 
respondent had already encountered much difficulty in processing one 
drum from shipment A through its pulper on December 6, 1977. Reg 
Garner testified that he called Cohodas on December 6, 1977, and told 
him that although respondent was able to obtain a good looking product 
from the grape product from shipment A after it had been processed 
through the pulper, respondent was having many problems with the 
pulper’s inability to process the grape product without constantly be- 
coming clogged. Garner also told Cohodas of his plans to modify the 
pulper by putting in a conveyor and large cone which would, presum- 
ably, eliminate these problems (tr. 120). Cohodas does not deny being so 
informed (tr. 75). However, throughout this conversation, Cohodas 
never attempted to dispute respondent’s assumption that the problems 
it was facing were caused by its pulper, although he’d had extensive ex- 
perience, both educationally and practically, with the subject of grape 
preserve processing (Finding of Fact 9). It is our conclusion that this 
failure constituted an implicit assurance to respondent that the grape 
product conformed to the contract, and that the processing problems 
rested with respondent’s pulper, expecailly in view of respondent’s lack 
of experience with a stemmed and crushed grape product—the present 
situation being the first occasion such a product was used by respondent 
(tr. 108). Implicit assurances are recognized by the Uniform Commercial 
Code, as stated in the Official Comment to section 2-608: “3. 
‘Assurances’ by the seller under paragraph (b) of subsection (1) can rest 
as well in the circumstances or in the contract as in explicit language 
used at the time of delivery. The reason for recognizing such assurances 
is that they induce the buyer to delay discovery.” It was not until one 
drum from shipment B was, with great difficulty, fed through respond- 
ent’s modified pulper on December 21, 1977, that respondent finally 
realized that the grape product was not properly stemmed. We, there- 
fore, conclude that shipment B was accepted without discovery of its 
non-conformity with the contract terms, and that respondent’s failure to 
make such discovery was reasonably induced by complainant’s implicit 
assurances, in accordance with section 2-608 (1) (b) of the Uniform 
Commercial Code. 
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The next issue to be discussed is whether the revocation of acceptance 
occurred within a reasonable time after respondent discovered or should 
have discovered the non-conformity, and before the occurrence of any 
substantial change in the goods not caused by their own defects (Uni- 
form Commercial Code, Section 2-608 (2). Notice that respondent would 
not be able to use the 198 drums from both shipments A and B remain- 
ing after respondent had carried out its tests, which we consider re- 
spondent’s attempt to revoke its acceptance, was given to complainant in 
respondent’s telephone call on December 22, 1977 (Finding of Fact 15). 
As we have previously determined, respondent did not discover nor 
should have discovered the non-conformity of the grape product with re- 
spect to both shipments A and B until its test on the one drum from ship- 
ment B which took place on December 21, 1977, having previously been 
under the reasonable assumption that its processing difficulties with 
shipment A were the fault of its pulper. We conclude that respondent’s 
delay of one day after discovery of the non-conformity in notifying com- 
plainant of its revocation of acceptance, constituted a reasonable time 
under the circumstances. 


Our conclusion that respondent revoked its acceptance as to the two 
shipments is not rendered invalid by the fact that Reg Garner, during 
his December 6, 1977, telephone conversation with Cohodas concerning 
respondent’s processing difficulties with shipment A, ordered another 
100 drums of grape product (shipment B). This order ostensibly indi- 
cates that respondent was satisfied with the grape product, in spite of 
the professed processing problems. Assuming this to be true, to allow re- 
spondent to revoke its acceptance would be prejudicial to complainant, 
as complainant would have a right to expect that respondent, by order- 
ing shipment B, had made a final acceptance of shipment A, and would 
have no complaints concerning the composition of the grape product 
comprising shipment B upon its delivery. Respondent, therefore, would 
have waived its right to revoke acceptance. However, as Reg Garner 
ordered shipment B in the course of a telephone conversation with 
Cohodas in which he told Cohodas that there were severe problems with 
the processing of the grape product from shipment A through the 
pulper, and that respondent would attempt to alleviate these problems 
by modifying “our process and equipment so that we would be able to 
run the production in a normal fashion” (tr. 120), it must have been evi- 
dent to Cohodas that respondent was not yet certain that the grape pro- 
duct could be processed so as to adequately meet its needs. Therefore, 
complainant should have been aware that respondent’s order of ship- 
ment B was made with the assumption that both shipments A and B 
would be satisfactory to respondent only if respondent’s modifications to 
its pulper significantly eased the processing difficulties encountered 





HIGHLAND GRAPE JUICE CO. v. T. W. GARNER FOOD CO. 1013 
Cite as 38 A.D. 1001 


with shipment A. As respondent discovered on December 21, 1977, 
when it experienced no change in the degree of difficulty encountered in 
testing one drum from shipment B, this did not occur. 


Complainant’s receipt on December 19, 1977, of respondent’s 
$5,550.40 check, dated December 19, 1977, in payment for shipment A 
(on which payment was stopped on December 22, 1977), also does not in- 
validate our conclusion that respondent revoked its acceptance. At the 
time complainant received this check, it was aware of respondent’s dis- 
satisfaction with the processing of one test drum from shipment A 
through respondent’s pulper, and that respondent intended to modify its 
pulper before engaging in any further processing. Having not heard 
from respondent concerning any results of processing done with the 
modified pulper as of December 19, 1977, it would have been unwar- 
ranted for complainant to assume that respondent was, at that time, 
completely satisfied with the grape product. 


Since we have concluded that respondent has proven, by a preponder- 
ance of the evidence, that it revoked its acceptance of the 198 drums of 
grape product comprising shipments A and B, respondent’s remaining 
obligation to these drums was to treat them as if they had been rejected 
with reasonable cause (see section 2-608 (3) of the Uniform Commercial 
Code.) After rightful rejection by the buyer, title reverts back to the 
seller. Bruce Church, Inc. v. Tested Best Foods Division of Kane Miller 
Corp. and/or Frank C. Crispo, Inc., 28 A.D. 377 (1969). If no instructions 
regarding disposition of the goods are given by the seller within a rea- 
sonable time, the buyer may store the goods for the seller’s account 
(Uniform Commercial Code, Section 2-604). Respondent has testified 
that the 198 drums were returned to B & M Cold Storage, where they re- 
mained stored as of the date of the hearing (tr. 125) and, since they were 
in a frozen condition, had presumably not deteriorated since their 
arrival. Thus, respondent has satisfied all its obligations to complainant 
regarding these 198 drums. 


However, with respect to two of the drums, one each from shipments 
A and B, that were processed through the pulper in the course of the 
tests made by respondent on December 6, 1977 and December 21, 1977, 
respectively, there was obviously a substantial change in condition be- 
fore notification was given to complainant that respondent desired to re- 
voke its acceptance. Therefore, notice of revocation was not timely with 
respect to these two drums and respondent cannot be held to have re- 
voked its acceptance to them. Having accepted the two drums, respond- 
ent became liable for the contract price less any damages arising from 
complainant’s breach of contract. However, we need inquire no further 
into the question of respondent’s damages arising from a breach of con- 
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tract by complainant since, even if such breach did occur, respondent 
could recover only the difference, at the time and place of acceptance, 
between the actual value of the goods accepted and their value if they 
had been as warranted (Freshpict Foods, Inc. v. Charles P. Sweeny Co., 
30 A.D. 403 (1971) ), and the actual value of the two drums at the time 
and place of acceptance, after they had been processed through the 
pulper, is undeterminable from the available evidence. Therefore, re- 
spondent is liable to complainant for the. contract price of the two 
drums, $55.50 per drum, or $111.00, and its failure to pay such sum isa 
violation of section 2 of the Act for which reparation should be awarded 
with interest. 


Turning now to respondent’s alleged counterclaim, respondent has 
claimed a total of $3,792.92, covering handling, shipping, and storage 
costs in the amount of $2,046.03, and expenses arising from the United 
States Department of Agriculture inspection in the amount of 
$1,746.89. Section 2-711 (3) of the Uniform Commercial Code states, in 
pertinent part, that: 


On rightful rejection or justifiable revocation of acceptance a buyer has security 
interest in goods in his possession or control for any payments made on their 
price and any expenses reasonably incurred in their inspection, receipt, trans- 
portation, care and custody and may hold such goods. . . . 


We have held that respondent justifiably revoked its acceptance regard- 
ing 198 of the 200 drums of grape product. As the $2,046.03 claimed by 
respondent for handling, shipping, and storing expenses, as set forth in 
the report of investigation (report of investigation, exhibit no. 4), ap- 
pears to be reasonable, respondent is entitled to that portion of its 
counterclaim. However, respondent will not be awarded its $1,746.89 
claim for inspection expenses, as the record shows (report of investiga- 
tion, exhibit no. 5) that $800.00 of the claim is for legal fees which are 
not allowable except in connection with a claim for fees and expenses, 
and the remaining $946.89 in expenses associated with the U.S.D.A. in- 
spection are considered a part of the cost of obtaining evidence and are 
not chargeable to complainant as damages. See Indian Trail Produce 
Shippers, Inc. v. A. Mezvinsky Stores, Inc., 25 A.D. 557 (1966). Com- 
plainant is, therefore, liable to respondent in the amount of $2,046.03, 
less $111.00 for which responddent is liable to complainant, totalling 
$1,935.03, and its failure to pay such sum is a violation of section 2 of 
the Act, for which reparation will be awarded, with interest. 


Since the amount for which respondent is liable to complainant is de 
minimus, respondent is the prevailing party, and, therefore, is entitled 
to an award of fees and expenses necessarily incurred in connection with 
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the oral hearing, as provided in section 47.19 (d) of the Rules of Practice 
(7 CFR 47.19 (d)). As respondent’s claim for fees and expenses was 
timely filed and is reasonable on its face, the total amount claimed of 
$1,835.25 will be awarded. 


Within 30 days from the date of this order, complainant shall pay to 
respondent, as reparation, the sum of $1,935.03, with interest thereon 
at the rate of eight percent per annum from April 1, 1978, until paid. 


Within 30 days from the date of this order, complainant shall pay to 
respondent, as additional reparation for fees and expenses, the sum of 
$1,835.25, with interest thereon at the rate of eight percent per annum 
from the date of this order until paid. 


Copies of this order shall be served upon the parties. 


(No. 19,260) 


GRADY PRUETTE v. MIMS PRODUCE, INC. PACA Docket No. 2-5244. De- 
cided July 10, 1979. 


Contract — modification of — Burden of proof — sustained — Dismissal 
Where respondent sustained its burden of proof of modification of the contract as to price, 
and respondent has paid complainant in full, the complaint is dismissed. 


George S. Whitten, Presiding Officer. 
Complainant pro se. 
Fred Blanton, Birmingham, AL, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $2,168, in connection with a trans- 
action in interstate commerce involving a shipment of tomatoes. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying any 
liability to complainant. 


Since the amount of damages claimed does not exceed $3,000, the 
shortened method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Under this procedure, the verified 
pleadings of the parties are considered a part of the evidence in the case 
as is the Department’s report of investigation. Complainant was given 
the opportunity to file an opening statement but did not do so. Respond- 
ent filed an answering statement. Complainant did not file a statement 
in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Grady Pruette, is an individual whose address is P.O. 
Box 239, Immokalee, Florida. 


2. Respondent, Mims Produce, Inc., is a corporation whose address is 
464 Findley Avenue West, Birmingham, Alabama. At the time of the 
transaction involved herein respondent was licensed under the Act. 


3. On or about December 1, 1977, complainant sold and shipped to re- 
spondent one truckload of tomatoes consisting of the following sizes and 
prices: 186 boxes, large-larger at $9.00 per box; 459 boxes of large at 
$9.00 per box; 461 boxes of medium at $5.00 per box; and 144 boxes of 
small at $3.00 per box. The shipment contained a total of 1,250 boxes at 
a total price of $8,542. 


4. After arrival at destination respondent accepted the tomatoes 
shipped by complainant and negotiated a price ajustment to $8.00 per 
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box on the large and larger, $6.00 per box on the large, $3.00 per box on 
the medium, and $2.00 per box on the small, or a total amount of 
$5,913. 


5. An informal complaint was filed on April 10, 1978, which was 
within nine months after the cause of action alleged herein accrued. 


CONCLUSIONS 


Complainant seeks to recover the balance of the original purchase 
price of the subject tomatoes and alleges in his formal complaint that the 
tomatoes were accepted, that he was paid only $5,913, and that there is 
a balance due of $2,168. Respondent in its sworn answer stated that ap- 
proximately one week to 15 days after delivery of the tomatoes the 
parties discussed the price of the tomatoes by telephone and at that time 
it was specifically agreed that the full price of the tomatoes would be 
$5,913. The essence of this contention was reiterated in a sworn answer- 
ing statement filed by respondent. Complainant made no reply whatso- 
ever to respondent’s sworn statements alleging an agreement adjusting 
the price after arrival. We conclude therefore that respondent has sub- 
stantiated its defense by a preponderance of the evidence. The complaint 
should be dismissed. 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 19,261) 


In re FOOD PRODUCTS, INC., an Oregon corporation, d/b/a FOOD FRESH 
CORP. (a California corporation), and FOOD FRESH CORP. (a Wash- 
ington corporation). PACA Docket No. 2-5344. Decided May 31, 
1979. 


Flagrant and repeated violations — failure to pay — Sanction 


Where respondent purchased and accepted in interstate and foreign commerce 47.265.956 
net pounds of a perishable agricultural commodity (potatoes) from 15 growers and 
failed to make full payment promptly therefor. respondent wilfully. flagrantly and 
repeatedly violated the Act. Respondent's license as a registrant under the Act is 
therefore revoked. 


Edward M. Silverstein, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; hereinafter 
the “Act”), instituted by a Complaint filed on March 15, 1979 by the Act- 
ing Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
Complaint that, during the period January 15, 1977 through November 
11, 1977, respondent purchased and accepted, in interstate or foreign 
commerce on contemplation thereof, from 15 growers, 47,265,956 (net) 
pounds of potatoes, a perishable agricultural commodity, and failed to 
make full payment and/or full payment promptly of the agreed purchase 
prices as provided in the contracts for such potatoes. 


A copy of the Complaint was served upon respondent on or about 
March 23, 1979 which Complaint has not been answered. The time for 
filing an answer having run and upon the motion of the complainant for 
the issuance of a default order, the following Decision and Order is 
issued without further investigation or hearing pursuant to section 
1.139 the Rules of Practice Governing Formal Adjudicatory Proceedings 
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Instituted by the Secretary Under Various Statutes (7 CFR 1.139: here- 
inafter the “Rules of Practice”). 


FINDINGS OF FACT 


1. Respondent, Food Products, Inc. (Hereinafter the “respondent”) is 
an Oregon corporation, having filed its articles of incorporation with the 
State of Oregon on or about October 3, 1962. At the time of incorpora- 
tion, respondent was known as The Hetzel Co.. Inc. On or about Decem- 
ber 10. 1965, the name of the corporation was officially changed to 
United Development Co.. Inc. On or about October 9. 1973. the corpo- 
rate name was officially changed to Food Products. Inc. Respondent's 
Post Office address is clo Mr. Bruce MacGregor Hall. 300 Jackson 
Tower. 808 SW Broadway. Portland. Oregon 97205. At all material 
times, respondent was the 100% stockholder and operator of Food Fresh 
Corporation. a California corporation. and Food Fresh Corporation. a 
Washington corporation. 


2. Food Fresh Corporation (Washington). whose mailing address is 
P.O. Box 747. Warden. Washington 98857. is a Washington corpora- 
tion. having filed its articles of incorporation with the State of Washing- 
ton on or about December 9. 1974. At all material times. respondent 
used Food Fresh Corporation (Washington) to purchase potatoes. in 
interstate commerce or in contemplation thereof. from growers and to 
process these potatoes. 


3. Food Fresh Corporation (California). whose mailing address is P.O. 
Box 4463. Burlingame. California 94010 and whose street address is 
851 Burlway Road. Burlingame. California 94010. is a California corpor- 
ation. having filed its articles of incorporation with the State of Califor- 
nia on or about April 11. 1974. After it notified the Secretary that it had 
commenced operating subject to the Act of January 15. 1977 and. pursu- 
ant to section 3 of the Act. license No. 770619 was issued to Food Fresh 
Corporation (California) on February 2. 1977. This license terminated on 
February 2. 1978 due to the licensee's failure to pay the required license 
fee. 7 U.S.C. 499d (a). At all material times. respondent used Food Fresh 
Corporation (California) to market the potatoes purchased from growers 
and processed by Food Fresh Corporation (Washington). 


4. Respondent operated itself. Food Fresh Corporation (California) 
and Food Fresh Corporation (Washington) as a single enterprise. The 
business affairs of the three corporations were intermingled and interde- 
pendent upon one another. 
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5. As more fully set forth in paragraph 6 of the Complaint, during the 
period January 15, 1977 through November 11, 1977, Food Fresh Cor- 
poration (Washington), on behalf of respondent, purchased, in interstate 
or foreign commerce or in contemplation thereof, and accepted from 15 
growers, 47,265,956 (net) pounds of potatoes, a perishable agricultural 
commodity, and failed to make full payment and/or full payment 
promptly of the agreed purchase prices as provided in the contracts for 
such potatoes. The balance due thereon totals $792,047.55. 


CONCLUSION 


Respondent’s failure to make full payment promptly with respect to 
the transactions set forth in Finding of Fact No. 5 above constitutes wil- 
ful, repeated, and flagrant violation of section 2 of the Act (7 U.S.C. 
499b), for which the Order below is issued. 


Respondent's license is revoked. 


This order shall take effect on the eleventh day after this decision be- 
comes final.* 


Pursuant to the Rules of Practice, this Decision will become final with- 
out further proceedings 35 days after service hereof unless appealed to 
the Secretary by a party to the proceeding within 30 days after service 
as provided in section 1.139 and 1.145 of the Rules of Practice (7 CFR 
1.139 and 1.145). 


Copies hereof shall be served upon the parties. 





*The Decision and Order became final July 9, 1979.—Ed. 
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(No. 19,262) 


In re HIPPS PRODUCE, INC. PACA Docket No. 2-5215. Decided May 31, 
1979. 


Flagrant and repeated violations — failure to pay — Publication of facts 


Where respondent wilfully, flagrantly and repeatedly violated the Act in failing to make 
full payment promptly for 65 lots of perishable agricultural commodities from 29 
sellers for a total of $105,544.55, the facts and circumstances of said violations 
shall be published. 


Diane Langton, for complainant. 
David G. Gray, Askeville, NC, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 
referred to as the “Act”, instituted by a complaint filed on October 2, 
1978, by the Acting Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is al- 
leged in the complaint that during the period September 1977 through 
January 1978, respondent purchased and accepted, in interstate com- 
merce, from 29 sellers, 65 lots of fruit and vegetables, all being perish- 
able agricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices, in the total amount of $105,544.55. 


A copy of the complaint was served upon respondent on October 10, 
1978, which complaint has been answered.* Upon the motion for a deci- 
sion and memorandum of the complainant for the issuance of an order, 
filed April 16, 1979, and duly served upon the respondent, the following 
Decision and Order is issued without further investigation or hearing 
pursuant to section 1.139 of the Rules of Practice (7 CFR 1.139). 


*This is the terminology used by complainant and the Hearing Clerk. The only “answer” on 
file is a letter dated October 23, 1978, from the Trustee in Bankruptcy together with copy 
of “Discharge of Bankrupt”. 





1022 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 38 A.D. 2021 


FINDINGS OF FACT 


1. Respondent, Hipps Produce, Inc., is a North Carolina corporation, 
whose last known address is 25 Glendale Avenue, Asheville, North Caro- 
lina 28803. 


2. Pursuant to the licensing provisions of the Act, license number 
761358 was issued to respondent on April 1, 1976. This license was re- 
newed annually, but terminated on April 1, 1978, when respondent 
failed to pay the required annual license fee. 


3. As more fully set forth in paragraph 4 of the complaint, during the 
period September 1977 through January 1978, respondent purchased 
and accepted in interstate commerce from 29 sellers, 65 lots of fruit and 
vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, in the total 
amount of $105,544.55. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 65 transactions set forth in Finding of Fact No. 3, above, constitutes 
willful, repeated and flagrant violations of Section 2 of the Act (7 U.S.C. 
499b), for which the order below is issued. 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 499b), and the facts 
and circumstances set forth above, shall be published. 


This Order shall take effect on the 11th day after this Decision be- 
comes final.* 


Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings 35 days 
after service hereof unless appealed to the Secretary by a party to the 
proceeding within 30 days after service as provided in sections 1.139 
and 1.145 of the Rules of Practice (7 CFR 1.139 and 1.145). 


*The Decision and Order became final July 9, 1979.—Ed. 
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Copies hereof shall be served upon the parties. 


(No. 19,263) 


THOMAS A. CURTIN v. SUNSHINE SALAD Co., INC. PACA Docket No. 
2-5265. Decided June 21, 1979. 


Contract terms — alteration of — Rejection — without reasonable cause — 
Resale — prompt and proper — net proceeds of — Damages — measure of 
— Reparation awarded 


Where complainant sustained his burden of proof with respect to the original contract 
terms, and respondent rejected 800 sacks of the cabbage without reasonable cause, 
respondent is liable to complainant for the contract price thereof, less the net pro- 
ceeds of resale. Complainant’s damages are found to be the difference between the 
contract price, $2,800.00, and net proceeds of resale of the 800 sacks rejected, 
$1,519.40, for a total of $1,280.60. However, in accordance with the claim for 
$1,280.00, reparation in the amount of $1,280.00 is awarded complainant against 
respondent with interest. 


Counterclaim — for losses in connection with replacement purchases — 
Dismissal 


Where respondent’s counterclaim is without merit, in view of its wrongful rejection, the 
counterclaim is dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
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against respondent in the amount of $1,280.00 in connection with a 
shipment of cabbage in interstate commerce. Respondent filed a 
counterclaim for $800.00 in connection with the transaction involved in 
the complaint. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying liability 
to complainant. A copy of the counterclaim was served upon complain- 
ant, which filed a reply thereto, denying liability to respondent. 


Since neither the amount claimed as damages in the complaint nor the 
counterclaim exceeds $3,000.00, the shortened procedure provided in 
section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Pursu- 
ant to such procedure, complainant filed an opening statement. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Thomas A. Curtin, is an individual whose address is 
Townline Road, Albion, New York. At the time of the transaction in- 


volved herein, complainant was licensed under the Act. 


2. Respondent, Sunshine Salad Co., Inc., is a corporation whose ad- 
dress is 6941 N.W. 15th Avenue, Fort Lauderdale, Florida. At the time 
of the transaction involved herein, respondent was subject to license 
under the Act. 


3. On January 18, 1978, complainant, in the course of a telephone call 
to respondent, sold respondent 800 sacks of cabbage at $3.50 per sack, 
delivered, with freight prepaid, for a total of $2,800.00. It was agreed 
that the cabbage would be delivered to respondent on Tuesday, January 
24, 1978, at 6:00 a.m. 


4. On January 21, 1978, the 800 sacks of cabbage at issue left Albion, 
New York, in a truck operated by Southwest Marketing Association, 
Inc., for shipment in interstate commerce to respondent in Fort Lauder- 
dale, Florida. The truck contained an additional 200 sacks of cabbage 
loaded by complainant for a total of 1,000 sacks. 


5. On Monday, January 23, 1978, while the truck was in the course of 
shipment, the truck driver telephoned respondent and asked if it would 
be all right to make delivery on the morning of Wednesday, January 25, 
1978. Respondent agreed to Wednesday morning delivery. 
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6. The truck containing the cabbage at issue arrived at respondent’s 
place of business on Wednesday morning, January 25, 1978, but re- 
spondent refused to unload it. Later that same day, or the day following, 
respondent informed complainant that, because of the truck’s late ar- 
rival, it would not accept the cabbage. 


7. On approximately January 26, 1978, complainant consigned the 
truckload of cabbage to Vic Mahns, Inc., Pompano Beach, Florida, to be 
sold for complainant’s account. Sale of the 1,000 sacks of cabbage were 
made from January 26, 1978 through February 13, 1978, at prices rang- 
ing from $2.20 per sack to $4.00 per sack with most sold at $2.50 and 
$3.50 per sack. Complainant received net proceeds of $1,899.25 from 
Vic Mahns, Inc. 


8. An informal complaint was filed on April 10, 1978, which was 
within nine months from the time the cause of action herein accrued. 


CONCLUSIONS 


The parties agree that respondent rejected the 800 sacks of cabbage 
upon their arrival at its place of business on Wednesday, January 25, 
1978. The principal issue in dispute herein is whether or not such rejec- 
tion was with reasonable cause. 


Section 46.2 (bb)(2) of the Department’s regulations (7 CFR 
46.2 (bb) (2) ) sets forth as one of the definitions of a rejection without 
reasonable cause, the following: “Advising the seller, shipper, or his 
agent that produce, complying with the contract, will not be ac- 
cepted... .” 


Complainant contends that respondent, by refusing to accept the cab- 
bage upon its arrival at respondent’s place of business, rejected it with- 
out reasonable cause. Respondent argues that its rejection was justified, 
as the contract terms were not complied with. Respondent claims that 
the contract in this delivered sale called for delivery on the morning of 
Tuesday, January 24, 1978, and the truck containing the cabbage did 
not arrive until the following morning. However, complainant asserts 
that the truck driver notified respondent that the truck would not arrive 
until after the time originally set for delivery, Tuesday morning, and the 
respondent consented to Wednesday morning delivery. Respondent 
denies having consented to the later delivery. However, the trucking 
company, in a letter to the Department (report of investigation, exhibit 
no. 5), supports complainant’s claim. The letter states, in pertinent part, 
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as follows: “The driver could not make delivery until Tuesday afternoon 
so he called the receiver to see if it would be alright [sic] to deliver Wed- 
nesday morning. The receiver told the driver yes, Wednesday morning 
would be fine.” 


Complainant, the party alleging an alteration of the original contract 
terms, bears the burden to prove such alteration by a preponderance of 
the evidence. F. H. Hogue Produce Company v. M. Singer’s Sons Corp., 
33 A.D. 451 (1974). We believe that, as complainant’s allegation of an 
alteration of the contract is corroborated by the trucking company, and 
respondent’s denial thereof has no evidentiary support, complainant has 
succeeded in meeting its burden of proof. Therefore, it is clear that re- 
spondent’s refusal to accept the cabbage even though it was delivered in 
compliance with the terms of the altered contract, was a rejection with- 
out reasonable cause in accordance with section 46.2 (bb) (2) of the 
regulations. 


Once respondent rejected the 800 sacks of cabbage without reasonable 
cause, complainant had the option of reselling them, and holding re- 
spondent liable for the difference between the resale price and the con- 
tract price, together with any incidental damages, less expenses saved by 
respondent’s breach. Any such resale would have to be carried out in 
good faith and in a commercially reasonable manner. Sid Lipsig & Co. v. 


Joe Belson, 34 A.D. 417 (1975); Uniform Commercial Code, section 
2-706. On approximately January 26, 1978, complainant turned the en- 
tire truckload of 1,000 sacks over to Vic Mahns, Inc. on a consignment 
basis. Sale of the cabbage resulted in net proceeds to complainant of 
$1,899.25. Respondent denies that the resale was done in a commercial- 
ly reasonable manner, arguing that the proceeds should have been 
greater since the market price for cabbage was double the prices ob- 
tained on resale. However, this argument is without merit. The account 
of sales prepared by Vic Mahns, Inc. shows that the 1,000 sacks were 
sold from January 26, 1978, to February 13, 1978, at prices ranging 
from $2.20 per sack to $4.00 per sack, with most at $2.50 and $3.50 per 
sack. The Market News Service Reports from Miami, Florida, of which 
we take judicial notice, reveals that from January 26, 1978, through 
February 6, 1978, the average market price for cabbage of the type here 
involved, in good condition, was $3.90 per sack, and gradually increased 
to $6.50 per sack on February 13, 1978. Taking into consideration that 
the condition of the cabbage doubtless declined appreciably from 
January 26, 1978 to February 13, 1978, the period during which the re- 
sale took place, we are of the opinion that the prices received were close 
enough to the market prices for the resale to be adjudged commercially 
reasonable. 
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The $1,899.25 in net proceeds complainant received from the resale of 
the consigned cabbage was obtained from sale of the entire 1,000 sacks 
comprising the original truckload. We find the portion of the proceeds 
obtained from the 800 sacks sold to respondent, comprising four-fifths 
of the truckload, to be $1,519.40. As there is no evidence of incidental 
damages or expenses saved due to respondent’s breach, complainant’s 
damages should be the contract price of $2,800.00, less the resale pro- 
ceeds of $1,519.40, or $1,280.60. Since complainant has claimed only 
$1,280.00, respondent’s liability is limited to this amount, and its failure 
to make such payment is a violation of section 2 of the Act for which 
reparation should be awarded, with interest. 


Respondent’s counterclaim for $800.00 covers respondent’s alleged 
losses resulting from its purchase of replacement cabbage on Tuesday, 
January 24, 1978. As this counterclaim is based on the assumption that 
respondent rightfully rejected the shipment of cabbage from complain- 
ant, which we have determined not to be the case, there is obviously no 
merit to the counterclaim and it must be dismissed. 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, the sum of $1,280.00, with interest thereon 
at the rate of 8 percent per annum from March 1, 1978, until paid. 


Respondent’s counterclaim is hereby dismissed. 


Copies of this order shall be served upon the parties. 





(No. 19,264) 


MID-RIVER PACKING Co., INC. v. FLORIDA CITRUS SALES, INC. PACA 
Docket No. 2-5073. Decided June 21, 1979. 


Invoice prices — failure to pay in full — Separate services claim — absence 
of jurisdiction over — Reparation awarded 





1028 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 38 A.D. 1027 


Where the amount due and owing complainant in connection with the transactions in issue 
is $30,457.65, as found herein, reparation in the amount of $30,457.65 is awarded 
complainant against respondent with interest. 


Gee, ge S. Whitten, Presiding Officer. 
Complainant pro se. 
Wallace L. Storey, Barton, FL, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $43,480.65, in connection with 25 
transactions, in interstate commerce, involving the sale of citrus fruit. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying liability 
to complainant. 


Although the amount of damages claimed exceeds $3000, the parties 
waived oral hearing and the shortened method or procedure provided in 
section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Under 
this procedure the verified pleadings of the parties are considered a part 
of the evidence in the case as is the Department’s report of investigation. 
Complainant filed an opening statement and respondent filed an 
answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Mid-River Packing Co., Inc., is a corporation whose 
address is P.O. Box 3549, Fort Pierce, Florida. 


2. Respondent, Florida Citrus Sales, Inc., is a corporation whose ad- 
dress is P.O. Box 628, Lake Alfred, Florida. At the time of the transac- 
tions involved herein respondent was licensed under the Act. 
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3. On or about November 16, 1977, through December 15, 1977, com- 
plainant sold to respondent, and shipped to respondent’s customers, 25 
truckloads of citrus fruit with a total invoice price after deduction of 
brokerage of $43,480.65. The shipments were accepted by respondent’s 
customers and complainant has not been paid in full for all of the mer- 
chandise. The balance still owing to complainant from respondent is 


$30,457.65. 


4, A formal complaint was filed on February 23, 1978, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent does not deny the purchases and sales that form the sub- 
stance of the complaint. However, respondent alleges as defenses to 
complainant’s action that respondent’s books of account and check books 
were stolen by a former employee who conspired with complainant in 
such theft, causing respondent to fail to secure a loan which had been 
previously arranged for; that the amounts claimed by complainant were 
falsified due to the fact that they had received checks covering a portion 
of such amounts which had been written by respondent’s former em- 


ployee after the theft; and that the total amount due complainant is only 
$23,867.32, of which amount respondent has an agreement to be paid 
$20,000 by complainant for separate services to be rendered by respond- 
ent to complainant. 


The first and third defenses claimed by respondent, and set forth 
above, refer to matters over which we do not have jurisdiction. Any dam- 
ages flowing from the alleged theft of respondent’s books of account and 
check books would not relate to transactions in perishable agricultural 
commodities and therefore would not come within the purview of the 
Act. In addition respondent did not state the nature of the agreement 
which it allegedly had with complainant calling for a $20,000 payment 
by complainant to respondent nor did respondent state the nature of the 
services which respondent was to render to complainant in return for 
the payment of the $20,000. Complainant has stated that the $20,000 
was to be a salary and further stated that respondent did not earn such 
salary. If complainant’s statement that the $20,000 was to be a salary is 
true, even if the salary were earned for work in the produce industry it 
would be the result of an employment contract rather than being in con- 
nection with transactions in perishable agricultural commodities so as to 
give the Secretary jurisdiction of the matter. See Edward Holler, Jr. v. 
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Mickelian Sales, 29 A.D. 82 (1970); Pearl v. Imperial, 28 A.D. 68 (1969); 
Wholesale Produce v. Juhl, 25 A.D. 987 (1966); and Hobbs-Graves Prod. 
Co. v. Mayberry, 10 A.D. 843 (1951). 


The second defense enumerated above was that complainant has falsi- 
fied the amount shown as due because certain checks attached to the 
answer showed that complainant had already been paid for a portion of 
such amount. The checks attached to the complaint consisted of five 
check totaling $36,500 which respondent admitted were issued after its 
account has been depleted and were insufficient fund checks, and three 
checks totaling $18,000 which were paid to complainant against 
respondent’s account. Complainant in its opening statement stated that 
the $18,000 was applied against the total amount due to complainant 
from respondent and the $43,480.65 claimed in the complaint was the 
balance due from respondent after the application of the $18,000 
against the total due from respondent. Respondent in its answering 
statement did not reply to the affidavit of complainant in this regard. 
We conclude that the $18,000 represented by the checks attached to the 
answer was not a part of the amount claimed by complainant in its com- 
plaint. However, complainant in its opening statement admitted that 
$13,023 had been retrieved by complainant (apparently directly from re- 
spondent’s customers) and applied to the $43,480.65 owed to complain- 
ant. We therefore find that the balance due and owing to complainant 
from respondent is $30,457.65. Respondent’s failure to pay complainant 
such amount is a violation of section 2 of the Act for which reparation 
should be awarded to complainant with interest. 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $30,457.65, with interest thereon at the 
rate of eight percent per annum from January 1, 1978, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 19,265) 


POTATO SALES, INC. v. JACK M. PALMER. PACA Docket No. 2-5325. De- 
cided June 21, 1979. 


Order reopening after default 


Edward Silverstein, Presiding Officer. 
Complainant pro se. 
John T. Bobo, Shelbyville, TN, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq.), The respondent failed to 
file a timely answer. However, prior to the issuance of a Default Order, 
respondent filed a motion to reopen the proceeding after default and al- 
low the filing of an answer pursuant to section 47.25 of the Rules of 
Practice (7 CFR 47.25 (e) ). 


The record has been carefully considered and it is concluded that the 
motion to reopen was filed within a reasonable time, and that good rea- 


son has been shown why the relief requested in the motion should be 
granted. Mendelson-Zeller Co. vy. United Fruit Distributors, 16 A.D. 790 
(1957). Accordingly, respondent’s default in the filing of an answer is set 
aside and the proposed answer submitted by respondent is hereby 
ordered filed. 


(No. 19,266) 


COLLINS BROTHERS PRODUCE CO. v. DIXIELAND PRODUCE, INC. PACA 
Docket No. 2-5225. Decided June 28, 1979. 


Consignment agreement — after arrival and inspection — Implied condi- 

tion of agreement — consignee to make prompt and proper resale — New 

contract — breach of — Original contract price — failure to pay in full — 
Reparation awarded 
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Where respondent breached the new contract in failing to promptly and properly resell the 
produce in issue, respondent is liable to complainant for the original contract price, 
less the amount already paid complainant by respondent. The balance due and ow- 
ing is $2,096.80, for which reparation is awarded complainant against respondent 
with interest. 


George S. Whitten, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in connection with a transaction involving the ship- 
ment of a partial truckload of ponkans in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying liability 
to complainant. 


The amount claimed in the formal complaint does not exceed $3000. 
Therefore the shortened procedure provided in section 47.20 of the 
Rules of Practice (7 CFR 47.20) is applicable. Under this procedure the 
verified pleadings of the parties are considered a part of the evidence 
herein as is the Department’s report of investigation. In addition re- 
spondent filed an answering statement, and complainant filed a state- 
ment in reply. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Charles C. Collins, doing business as 
Collins Brothers Produce Co., whose address is State Farmers Market, 
Building J, Forest Park, Georgia. 


2. Respondent, Dixieland Produce, Inc., is a corporation whose ad- 
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dress in 2525 Third Place, West Birmingham, Alabama. At the time of 
the transaction involved herein respondent was licensed under the Act. 


3. On or about November 16, 1977, complainant sold to respondent 
679 cartons of ponkans at $3.60 per carton, f.o.b. shipping point, Oak- 
land, Florida, product to be picked up by receiver’s truck. Complainant 
specified that no protection would be allowed on any products shipped in 
an open top truck. 


4. On November 16, 1977, complainant shipped from Oakland, 
Florida, to respondent in West Birmingham, Alabama, 679 cartons of 
ponkans. The ponkans arrived at respondent’s place of business on 
November 17, 1977, and were accepted by respondent. At 2:00 p.m. on 
the same day a federal inspection was made of the ponkans while still on 
the truck at respondent’s warehouse, with the following results in rele- 
vant part: 


Products Inspected: CITRUS in cartons marked: “Ponkans, Good Will 4/5 
bushel, South Lake Apopha Citrus Growers Association, Oakland, Florida:” 
stamped to denote size (64, 80, 100, 125 noted). 


Applicant’s count 678 cartons. 
Condition of Load: Stacked in trailer at above location. 
Condition of Pack: Well filled. 
Temperature of Product: Near rear doors: Top 62°F, Bottom 62°F. 
EXAMINED: 500 fruit (10-50 count samples). 


Condition: Generally firm. Decay 1 to 4 fruit per sample (2 to 8%) totaling 23 
fruit (56%) Blue Mold Rot in various stages. 


5. Between the dates of November 25, 1977, and December 8, 1977, 
respondent resold 328 cartons of the ponkans for gross proceeds of 
$1,204.50, and dumped the remaining cartons of ponkans. From the 
gross proceeds respondent deducted a 20% handling charge of $240.90 
freight in the amount of $.40 per carton on 350 boxes lost in repacking, 
or $140, $.50 per carton for reworking the original 678 cartons or $339, 
$.50 per carton for reworking an additional 220 boxes the second time 
for $110, and an inspection fee of $27, for net proceeds of $347.60. Re- 
spondent has paid complainant this amount as an undisputed amount. 


6. An informal complaint was filed on April 12, 1978, which was 
within nine months after the cause of action alleged herein accrued. 


CONCLUSIONS 
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Respondent asserts as a defense to the subject action that after the ar- 
rival of the ponkans and the inspection thereof as set forth in finding of 
fact 4, the president of respondent, Neal Angrisano, called complain- 
ant’s firm and talked with Roy Collins about the condition of the fruit 
and was authorized by Roy Collins to handle the fruit on consignment. 
Respondent submitted a sworn affidavit by Neal Angrisano attesting to 
the above alleged facts. Complainant, although he had the opportunity 
to do so, did not submit an affidavit by Roy Collins denying the agree- 
ment that the fruit should be handled on consignment. Instead com- 
plainant submitted an affidavit by Charles C. Collins denying that there 
was any such agreement. However, there was no showing that Charles C. 
Collins had any personal knowledge of the conversation between Roy 
Collins and Neal Angrisano. We find therefore that the parties did enter 
into an agreement after arrival and inspection of the fruit that such fruit 
should be handled on consignment. 


However, it is clear that as an implied condition of an agreement to 
handle fruit on consignment, the consignee has a duty to promptly and 
properly resell the fruit. See Artco v. Mandell, 24 A.D. 1155 (1965). In 
this case respondent did not begin reselling the fruit until November 25, 
1977, which was a full eight days after the arrival of the fruit. In addi- 
tion the sales extended through the 18th of December. This does not 
amount to prompt resale of a perishable fruit such as ponkans. We find, 
therefore, that respondent breached the new contract which it made 
with complainant to sell the fruit on consignment and is therefore liable 
to complainant for the reasonable value of the fruit when it was re- 
ceived. If this fruit had been extremely damaged on arrival we would 
have a very difficult time in determining the reasonable value at time of 
arrival. However, we note that the total average amount of decay in the 
ponkans was only 5%. This is only 2 percentage points above what is 
normally allowed for US No. 1 citrus at shipping point. Since this was an 
f.o.b. contract it is obvious that the ponkans involved in this shipment 
made good delivery on arrival. We find therefore that the original con- 
tract price of the ponkans, negotiated November 16, the day prior to 
their arrival in West Birmingham, Alabama, is an accurate reflection of 
their market value. We find therefore that respondent is liable to com- 
plainant for the original purchase price of the ponkans, or $2,444.40, 
less the amount already paid by respondent to complainant of $347.60, 
or a balance of $2,096.80. Respondent’s failure to pay complainant such 
amount is a violation of section 2 of the Act for which reparation should 
be awarded to complainant with interest. 
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Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $2,096.80, with interest thereon at the rate 
of 8 percent per annum from December 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 


(No. 19,267) 


WEATHERHEAD POTATO COMPANY, INC. v. AROOSTOOK VALLEY POTATO 
SALES, INC. PACA Docket No. 2-5250. Decided June 28, 1979. 


Contract — breach of — Contract terms — time of shipment — failure to 
comply with — Renegotiated contract — protection against shrinkage dur- 
ing storage — Shrinkage — excessive — Regrading and trucking expenses 
— exceeding value of goods — Dismissal 


Where respondent accepted the potatoes in issue, it is liable to complainant for the contract 
price thereof, less damages resulting from complainant’s breach. However, after 
storage, the potatoes had no commercial value and, under the terms of the renegoti- 
ated contract, no amount of money is due complainant. The complaint is therefore 
dismissed. 


Edward M. Silverstein, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agriculture Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely com- 
plaint was filed in which complainant seeks a reparation award against 
respondent in the amount of $1,231.74 in connection with a transaction, 
in interstate commerce, involving one truckload of potatoes. 


A copy of the report of investigation prepared by the Department was 
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served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying the debt 
alleged by complainant. 


Since the amount of damages claimed does not exceed $3,000.00, the 
shortened method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Under this procedure, the verified 
pleadings of the parties are considered a part of the evidence in the case 
as is the Department’s report of investigation. Respondent also filed a 
verified statement. 


FINDINGS OF FACT 


1. Complainant, Weatherhead Potato Company Inc., is a corporation 
whose address is P.O. Box 541, Limestone, Maine. 


2. Respondent, Aroostook Valley Potato Sales Inc., is a corporation 
whose business address is Box 426, Limestone, Maine. At all times perti- 
nent, respondent was licensed under the Act. 


3. On or about December 1, 1977, in the course of interstate com- 
merce, complainant sold to the respondent, by oral contract, one truck- 
load of Maine Processing Grade Size B potatoes, being a perishable agri- 
cultural commodity, at an agreed price of $1.00 per hundredweight 
f.o.b. plus freight of $1.70 per hundredweight. The total value of the 
contract was $1,231.74. The contract also called for the potatoes to be 
shipped by complainant to C. B. Foods, Route 104, Alton, New York, on 
Wednesday December 7, 1977 for an expected arrival on Thursday 
morning December 8, 1977. Complainant breached this contract by fail- 
ing to ship at the appointed time. 


4. On December 8, 1977, complainant and respondent renegotiated 
the contract. The renegotiated contract included the same financial 
terms. However the potatoes had to be received on Friday, December 9, 
1977 and additionally, complainant agreed to provide protection on 
shrink in storage to respondent’s customer. 


5. Upon arrival of the potatoes at the Alton, New York destination, 
the potatoes were accepted. Pursuant to the terms of the renegotiated 
contract, payment was withheld for the determination of the condition 
of the load after the period of storage. The potatoes were to be stored 
from receipt until after January 1, 1978, when respondent’s customer 
would reopen its plant. When respondent’s customer’s plant was re- 
opened after January 1, 1978, it was discovered that the load had 
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shrunk approximately 60% in storage. In an attempt to recover as much 
of the load as possible, the potatoes were regraded. The cost of regrading 
and trucking exceeded the value of the potatoes. 


6. Complainant filed a timely complaint on May 31, 1978 which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The cause of action stated in this proceeding concerns the sale of one 
truckload of potatoes in interstate commerce. It appears that a contract 
was entered into between the parties on December 1, 1977 which re- 
quired that complainant ship this load of potatoes on December 7, 1977 
for delivery in Alton, New York on the morning of December 8, 1977. 
The record is clear that complainant breached this contract. Subsequent 
to this breach, respondent, after receiving approval from its customer, 
renegotiated the contract with complainant. The renegotiated contract 
called for delivery of the potatoes on December 9, 1977, storage of these 
potatoes at respondent’s customer’s plant until the plant reopened after 
January 1, 1978, and complainant’s guarantee against shrinkage during 


storage. Subsequent to the reopening of respondent’s customer’s plant, it 
was determined that the potatoes, which had been accepted on Decem- 
ber 9, 1977, showed 60% shrinkage. In an attempt to save as much value 
as possible, the potatoes were regraded. The cost of regrading and truck- 
ing exceeded the value of the potatoes. 


Having accepted the potatoes, respondent is responsible for the con- 
tract price of the potatoes less any damages. The contract price of the po- 
tatoes called for a specific money amount less shrinkage. Obviously, the 
value of the potatoes could not be determined until subsequent to the pe- 
riod of storage. After this period, it was determined that the potatoes 
had no value and respondent paid complainant nothing. Pursuant to the 
terms of the renegotiated contract, complainant was entitled to receive 
nothing. Accordingly the complaint should be dismissed. 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 19,268) 
In re BEN GATZ COMPANY, a proprietorship. PACA Docket No. 2-4844. 
Decided June 29, 1979. 


Contract terms — delivered sales — Delivered sales transactions — freight 
charges and risk of loss borne by seller — Dismissal 


Where the transactions in issue were handled on a delivered sale basis as found herein, the 
complaint is dismissed. 


Victor W. Palmer, Administrative Law Judge. 
Edward M. Silverstein, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), in which 
Administrative Law Judge Victor W. Palmer filed an initial Decision 
and Order on March 12, 1979, dismissing the complaint. 


The complainant appealed to the Judicial Officer, to whom final ad- 
ministrative authority to decide the Department’s cases subject to the 
Administrative Procedure Act has been delegated (37 F.R. 28475; 38 
F.R. 10795; 42 F.R. 4395). * 


Since there is adequate evidence to support Judge Palmer’s findings, 
detailed findings and conclusions are not necessary. 


The complainant alleges that in 181 transactions with 19 buyers dur- 
ing 1974 and 1975 respondent violated § 2 (4) of the Act (7 U.S.C. 


' The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1976 ed., 
Appendix, p. 764). The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act 
regulatory program). 
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499b (4) )? by making false or misleading statements for a fraudulent 
purpose, and by failing, without reasonable cause, to perform a specifica- 
tion or duty arising out of such transactions. 


The case turns on whether the transactions were f.o.b., as alleged by 
complainant, or delivered, as contended by respondent. In an f.o.b. 
transaction, the buyer is responsible for paying the freight and the buyer 
has the risk of loss in transit. * A delivered sale is the opposite of an 
f.o.b. sale, i.e., it is one in which the seller is responsible for paying the 
freight and the seller has the risk of loss in transit. ‘ 


In an f.0.b. sale, since the buyer is responsible for paying the freight, if 
the seller initially finds a trucker, pays the freight and invoices the 
buyer for the freight, the seller is, as a matter of law, the agent of the 


* § 499b. Unfair conduct 


It shall be unlawful in or in connection with any transaction in interstate or 
foreign commerce— 


@)°thi oe 


(4) For any commission merchant, dealer, or broker to make, for a fraudulent 
purpose, any false or misleading statement in connection with any transaction 
involving any perishable agricultural commodity which is received in interstate 
or foreign commerce by such commission merchant, or bought or sold, or con- 
tracted to be bought, sold, or consigned, in such commerce by such dealer, or 
the purchase or sale of which in such commerce is negotiated by such broker; or 
to fail or refuse truly and correctly to account and make full payment promptly 
in respect of any transaction in any such commodity to the person with whom 
such transaction is had; or to fail, without reasonable cause, to perform any 
specification or duty, express or implied, arising out of any undertaking in con- 
nection with any such transaction. 


(i) “F.o.b.” (for example, “f.o.b. Laredo, Tex.,” or “f.o.b. California”) means 
that the produce quoted or sold is to be placed free on board the boat, car, or 
other agency of the through land transportation at shipping point, in suitable 
shipping condition (see definitions of “suitable shipping condition,” paragraphs 
(j) and (k) of this section), and that the buyer assumes all risk of damage and de- 
lay in transit not caused by the seller irrespective of how the shipment is billed. 
The buyer shall have the right of inspection at destination before the goods are 
paid for to determine if the produce shipped complied with the terms of the con- 
tract at time of shipment, subject to the provisions covering suitable shipping 
condition (7 CFR 46.43 (i) ). 


(p) “Delivered” or “delivered sale” means that the produce is to be delivered 
by the seller on board car, or truck or on dock if delivered by boat, at the market 
in which the buyer is located, or at such other market as is agreed upon, free of 
any and all charges for transportation or protective service. The seller assumes 
all risks of loss and damage in transit not caused by the buyer. For example, a 
sale of “U.S. No. 1 potatoes delivered Chicago” means that the potatoes, when 
tendered for delivery at Chicago, shall meet all the requirements of the U.S. No. 
1 grade as to quality and condition (7 CFR 46.43 (p) ). 
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buyer, and the law of agency is applicable. Under the law of agency, such 
a seller is in a fiduciary capacity and cannot make a secret profit on the 
freight. The seller can, of course, charge the buyer whatever fee or serv- 
ice charge is agreed upon to compensate him for procuring the truck and 
paying the freight, but this must be disclosed to the buyer. In the ab- 
sence of an agreement and disclosure, the buyer has a right to assume 
that the amount of freight shown on the invoice is the amount of freight 
paid by the seller on the buyer’s behalf. ° 


Similarly, in an f.o.b. sale, since the buyer has the risk of loss in 
transit, if the seller procures an adjustment because of transportation 
loss, the seller is, as a matter of law, the agent of the buyer, and the 
seller must pass on to the buyer all of the proceeds of the adjustment, 
less any agreed and disclosed service charge. 


However, in a delivered sale, since the seller is responsible for paying 
the freight and has the risk of loss in transit, if the seller shows the 
freight charge separately on the invoice, it is merely the amount the 
seller is including in the total charge for hauling the produce to the 
buyer. The seller is not paying the freight on behalf of the buyer, and the 
seller is free to charge what the traffic will bear. Any adjustments the 
seller receives for loss in transit belong to the seller. 


In the 181 transactions involved in this proceeding, respondent pro- 
cured trucks to transport the produce, paid the freight charges, and in- 
voiced the buyers for higher freight charges than respondent had paid, 
without advising the buyers of that fact. 


In 14 of the transactions involving eight buyers, respondent de- 
manded and received allowances from the transporters, but failed to re- 
mit such allowances to the buyers, wholly or in part. 


If the transactions were f.o.b., respondent would have made unlawful 
profits in excess of $20,000 on the transactions. But Judge Palmer 
found that the sales were delivered, rather than f.o.b., and, therefore, 
that no violations occurred. 


Exceptionally weighty evidence was introduced by complainant to 
show that 163 of the transactions were f.o.b. Specifically, complainant 
introduced the invoices prepared by respondent’s company with respect 
to each of the 181 transactions, and 163 of the invoices described the 
transaction as “FOB.” Although the sales agreements between respond- 
ent and the buyers were oral contracts made by telephone, the invoices 


* Different considerations would be involved if the seller was also in the trucking business 
and used his own trucks and employees to haul the produce. But that is not involved here. 
(The law of agency would still apply if the sale was f.o.b.). 
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are strong evidence as to the nature of the contracts, and particularly 
weighty evidence of respondent’s understanding as to the contracts. 


First, the invoices were prepared by respondent’s company, rather 
than the buyers, and, therefore, should reflect respondent’s view of the 
nature of the transactions. 


Second, the invoices were prepared within a very short time after the 
oral contracts wore made while the details of the transactions were still 
fresh in mind. 


Third, there is no evidence that any buyer objected at the time to the 
use of the term f.o.b. by the respondent on the invoices. 


Fourth, the term f.o.b. was used on a large number of invoices pre- 
pared over a period of two years, and respondent admits that the use of 
“FOB” on the invoices was deliberate. 


Fifth, the Act and regulations require a licensee to prepare and pre- 
serve accounts, records and memoranda “as fully and correctly disclose 
all transactions involved in his business” (7 U.S.C. 499i; 7 CFR 
46.14 (a) ). It was unlawful, therefore, for respondent to have prepared 
invoices showing that the transactions were f.o.b. if, in fact, they were 
delivered sales. 


Accordingly, the invoices are strong evidence to support complainant’s 
position as to most of the alleged violations. 


Complainant also introduced affidavits from the 19 buyers involved in 
the 181 transactions. But the affidavits are entitled to little, if any, 
weight. Since the 19 buyers were not subject to cross-examination, the 
affidavits are hearsay. Although hearsay is admissible in administrative 
proceedings (see, e.g., In re American Fruit Purveyors, Inc., 30 Agr Dec 
1542, 1575 (1971) ), the inferior nature of hearsay evidence “when there 
is no showing that the makers of the statements are unavailable to testi- 
fy as to the contents of the statements, when the dealings between re- 
spondent and the customer constitute the crux of the case and when this 
is a disciplinary proceeding looking to the suspension or revocation of re- 
spondent’s license to do business” has previously been noted. See In re 
Albert Lee Barnes, 18 Agr Dec 754, 759 (1959). See, also, In re American 
Fruit Purveyors, Inc., supra, 30 Agr Dec at 1573-1575. 


Moreover, of the 19 buyer affidavits, only 4 (involving 24 trans- 
actions) completely support complainant’s position that the contracts 
were f.o.b. (Comp. Ex. 4, Affidavit Nos. 2, 10, 16 and 18). Three of these 
4 buyers (involving 14 transactions) subsequently gave inconsistent, 
unverified statements to the respondent, referred to below. 
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Two other affidavits (involving 11 transactions) support complainant 
to the extent that they show that the buyer was responsible for paying 
the freight (Comp. Ex. 4, Affidavit Nos. 5 and 11). 


Three of the affidavits (involving 25 transactions) support respond- 
ent’s version of the transactions (Comp. Ex. 4, Affidavit Nos. 6, 12 and 
19). 


The remaining 10 affidavits (involving 121 transactions) support 
neither party, e.g., because the affiant had no knowledge of the trans- 
actions or the affidavits are internally inconsistent (Comp. Ex. 4, Affi- 
davit Nos. 1, 3, 4, 7-9, 13-15 and 17). ® 


In contradiction to the evidence introduced by complainant, Mr. Ben 
Gatz and his son-in-law, who negotiated most of the sales transactions 
involved, testified that the sales transactions were delivered sales (Tr. 
147, 158, 215-216, 385, 388, 390-392, 410). Mr. Gatz explained that his 
invoices used the term f.o.b. rather than delivered because there was a 
question in his mind as to whether he would have lost the benefit of the 
suitable shipping condition warranty from the growers who had sold to 
him on an f.o.b. basis if he had used the term delivered on his invoices 
(Tr. 384-387). Specifically, he testified (Tr. 384, 387): 


On the term “delivered sale,” there.is a question in my mind and has been as 
to whether or not the suitable for shipping condition warranty would in effect 
become clouded because perhaps the Ben Gatz Company, Fresno, would be con- 
sidered the destination of my purchase from the original supplier to the Ben 
Gatz Company. 


250s 


Let us assume that the Ben Gatz Company issued * * * an invoice with the 
word * * * “delivered” on it, just plain “delivered.” I do not know whether it 
would affect the suitable shipping condition warranty. I do not know whether it 
would, or I do not know if it would not. It is a technical point, but it is a problem 
to avoid shipper confusion that Gatz Fresno was the destination. I tried to carry 
the f.o.b. continuity throughout the entire transaction. 


®° For example, one affidavit (involving 55 transactions) states that the transactions with 
respondent “were on an F.O.B. and/or open basis” (Comp. Ex. 4, Affidavit No. 3). This 
would support complainant as to all transactions not on an open basis. However, the affi- 
davit then states: “However, in buying from Gatz Co., I considered these purchases to be on 
a delivered basis and customarily rely on Ben Gatz Co. to treat each shipment in the same 
manner.” This indicates that the transactions were actually delivered sales. Later, how- 
ever, the affidavit states: “As an accommodation to* * * [our company], Ben Gatz Co. ar- 
ranged for and prepaid the transportation cost (freight) on practically all of the shipments 
purchased during this period.” If the purchases were delivered sales, respondent did not 
prepay the freight as “an accommodation” to the buying company, but for himself. Hence 
this indicates that the initial statement as to f.o.b. was correct. But no weight can be given 
to an affidavit containing such inconsistencies. 
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As another reason for using f.o.b. on the invoices rather than de- 
livered, Mr. Gatz testified that it would have been “arithmetically impos- 
sible * * * to list a delivered price line by line, item by item on 26 items 
on an invoice. In order to line by line arrive at a delivered price on 26 
items on an invoice I would have then had to had the gross freight, 26 
separate items, and list a simple delivered price at destination” (Tr. 386- 
387). 


Neither of the reasons advanced by Mr. Gatz for using f.o.b. on the in- 
voices rather than delivered is sound. The obligation of the grower who 
sold produce to Mr. Gatz on an f.o.b. basis under the suitable shipping 
condition warranty would not have been affected by the use of the term 
delivered on respondent’s invoices (see 7 CFR 46.43 (i) and (j) ). In addi- 
tion, Mr. Gatz would not have had to change his invoices other than to 
change “FOB” to “DELIVERED.” The fact that there was no good reason 
for using the term f.o.b. rather than delivered on the invoices was a 
factor to be considered by the trier of the facts in determining whether 
Mr. Gatz and his son-in-law testified truthfully when they testified that 
the transactions involved delivered sales. 


Respondent also contends in his Brief on Appeal, p. 18, that “I meant 
‘FOB’ to mean FOB destination.” But the term f.o.b. is defined in the 
regulations to mean that the produce is to be placed free on board the 
boat, car, or other agency of the through land transportation “at ship- 
ping point” (7 CFR 46.43 (i) ). 7 Hence there is no basis for construing the 
term f.o.b., standing alone, as applying “at destination.” 


The preamble to the definitions set forth in the regulations, which ap- 
plies to the definition of f.o.b., states (7 CFR 46.43): 


The following terms and definitions, when used in any contract or communi- 
cation involving any transaction coming within the scope of the Act, shall be 
construed as follows: (emphasis supplied) 


“The word ‘shall’ is ordinarily ‘the language of command.’ ” Anderson 
v. Yungkau, 329 U.S. 482, 485; Escoe v. Zerbst, 295 U.S. 490, 493. The 
word “any” is a broad and comprehensive term (see, e.g., United States v. 
Rosenwasser, 323 U.S. 360, 362-363). Unquestionably the regulations 
do not permit the term f.o.b., standing alone, to refer to destination. 


” This is the ordinary meaning of the term (Tr. 48-52, 59-60, 75-77, 111, 130); but even if it 
were not, the definition would be controlling. See United States v. A. & P. Trucking Co., 
358 U.S. 121, 124; Western Union v. Lenroot, 323 U.S. 490, 502; Fox v. Standard Oil Co., 
294 U.S. 87, 95-96. 
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Characters in whimsys are free to give words whatever meaning they 
choose. * But licensees operating in a regulated industry, where trade 
terms are defined in regulations, do not have that freedom. 


In addition to the testimony by Mr. Gatz and his son-in-law, respond- 
ent introduced unverified letters or wires from 36 buyers indicating gen- 
erally that they were aware that respondent was to keep all transporta- 
tign profits and take all transportation losses and was not their trans- 
portation agent. These letters or wires came from 11 of the 19 buyers in- 
volved in the transactions at issue here. 


However, these letters and wires are not entitled to any weight, except 
to the extent that they detract from inconsistent affidavits, discussed 
above. No effort was made to conceal the fact that respondent was put- 
ting words in the mouths of the buyers who sent the letters or wires. In 
fact, most contain the exact language solicited by respondent, viz.: 


In my transportation deals arranged by Ben Gatz Co. I have always been 
aware that Ben Gatz Co. was to keep all transportation profits and take all 
transportation losses and was not my transportation agent. 


Furthermore, six of the unverified statements given to respondent 
were inconsistent with prior sworn statements given to complainant 


(Comp. Ex. 4, Affidavit Nos. 2, 7, 9, 10, 13 and 18). ® There was no op- 
portunity, through cross-examination, to test the soundness of the un- 
verified statements, e.g., the extent to which the statements may have 
been based upon a mistake of law as to the legal consequences flowing 
automatically from the use of the term f.o.b., or a mistake of law as to 
implied agency. 


. “* * * There’s glory for you!” 
“IT don’t know what you mean by ‘glory,’ ” Alice said. 
Humpty Dumpty smiled contemptuously. “Of course you don’t—till I tell you. 
I meant ‘there’s a nice knockdown argument for you.’ ” 
“But ‘glory’ doesn’t mean ‘a nice knockdown argument,’ ” Alice objected. 
“When I use a word,” Humpty Dumpty said in rather a scornful tone, “it 
means just what I choose it to mean—neither more nor less.” 


Lewis Carroll, Alice in Wonderland and Through the Looking Glass (Grosset & Dunlap, 
Inc.), p. 229. See, also, In re Henry S. Shatkin, 34 Agr Dec 296, 311 (1975). 


® For example, one of the individuals who signed a letter at Mr. Gatz’ request that “I have 
always been aware that Ben Gatz Co. was to keep all transportation profits and take all 
transportation losses” (Resp. Ex. 4G) had two weeks earlier signed an affidavit for com- 
plainant stating that “I protested the freight charges as being too high several times. If I 
thought he was paying less than what he billed us, I would have protested” (Comp. Ex. 4, 
Affidavit No. 18). 
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Moreover, the buyers may have been motivated to sign respondent’s 
statements because they were afraid that they also had violated the Act 
in connection with these transactions by making unwarranted adjust- 
ments and reductions from respondent’s invoices (Tr. 151-152). Mr. Gatz 
testified (Tr. 151-152): 


The reason the customers felt they might have violated the law is because 
they didn’t truly account to me on these deductions. They just scratched it off 
my invoice, and according to PACA rule, the last 50 cent deduction, there are 
115 approximately, where the customers deducted from the Ben Gatz invoices. 


* * * 


PACA went to these people with this program, the customers. The customers 
were quite apprehensive, because we might have been dealing out of practice. 
They did not want PACA in their books. They called me, and I sent them a tele- 
gram [soliciting a letter or wire using the language quoted above] and told them 
this would be about the best thing I could do. They welcomed any suggestions I 
aig hats 


In the circumstances, no weight can be given to respondent’s unveri- 
fied statements, except to the extent indicated above. 


I also would give no weight to the fact that many of the bills of lading 
show respondent as the consignee at destination. The bills of lading were 
prepared on the basis of information supplied by respondent to the 
truckers, and do not shed any light on the contracts between respondent 
and the buyers. 


Based on the record in this case, I would have sustained a decision by 
Judge Palmer in favor of either party. Strong documentary evidence 
supports complainant’s position. But this is explained away by respond- 
ent’s testimony, if believed. Neither party called any of respondent’s cus- 
tomers to give their version of the transactions, but relied, instead, on 
affidavits or unverified statements. With such a record, the trial judge 
who saw and heard the witnesses testify is in the best position for deter- 
mining the facts. See, e.g., In re Steve Beech, 37 Agr Dec 1181, 1185 
(1978). 


Judge Palmer found that the “sales transactions were in essence 
* * * delivered sales” (Initial Decision, p. 9). Specifically, he stated (Ini- 
tial Decision, pp. 8-9): 


It is concluded that the essential concern in the sales transactions between re- 
spondent and his customers was the total price of the produce as delivered. To 
facilitate these sales, respondent retained title to the produce until it was ac- 
tually delivered and he assumed all responsibility for its transportation to the 
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buyer, and all risks of its in-transit loss or damage. The sales transactions were 
in essence, therefore, delivered sales. '° 


The use of the “FOB” legend and the itemization of separate freight charges 
is, however, confusing and inconsistent with the definition of a “delivered sale” 
expressed in departmental regulations and sufficiently deviates from custom- 
ary trade practices to warrant the issuance of a warning letter to prevent future 
confusion to buyers. 


However, as to the particular sales transactions which took place prior to re- 
spondent’s inquiries to the Department that are the subject of the present pro- 
ceedings, I am unable to conclude that respondent made false or misleading 
statements for a fraudulent purpose within the meaning of 7 U.S.C. 499b (4). 
Nor am I able to find a failure to perform any specification or duty as an im- 
plied agent in circumstances where the seller, by retaining title until delivery, 
was arranging for transportation in his own behalf and not in behalf of the buy- 
ers whose claims he honored when they sought adjustments for in-transit losses 
and damages to which an FOB buyer is not normally entitled. 


Part of Judge Palmer’s Decision could be interpreted as leading to the 
conclusion that respondent’s transactions were “f.o.b. as to grade, qual- 
ity, and condition, and delivered as to price.” Such a sale would be an 
“f.o.b. sale at delivered price” (7 CFR 46.43 (ee) ). '' Specifically, Judge 
Palmer stated (Initial Decision, p. 6): 


Respondent claims he was, in effect, selling the produce “delivered as to 
price” and his use of “FOB” on the invoice was only intended to apply to the 
quality of the produce to maintain a continuity in the warranties given by those 
who had sold it to him “FOB”. 


There is some indication in the record that respondent viewed the 
transactions as f.o.b. as to grade, quality and condition, and delivered as 
to price, i.e., f.o.b. sales at delivered prices (Tr. 109-112, 169, 233-293; 
Resp. Ex. 8 (A), 8 (D)-8 (G) ). In fact, Mr. Gatz wrote a letter to the De- 
partment on May 20, 1976, expressing that view of his transactions. He 
advised the Department that he planned to send a letter to his customers 
stating (Resp. Ex. 8A): 


1. We will continue to operate on freight prepaid loads, as we have in the past, 


© Not every transaction in which the seller has the risk of loss in transit is a “delivered 
sale.” In a sale “f.o.b. inspection and acceptance arrival,” the seller has the risk of loss in 
transit, but the buyer is responsible for paying the freight (7 CFR 46.43(dd) ). “Such a sale 
is f.o.b. only as to price and is on a delivered basis as to grade, quality, and condition” (ibid). 
In such a transaction, it would be unlawful for the seller to prepay the freight as an accom- 
modation to the buyer and make an undisclosed profit on the freight. 


“Ff .0.b. sale at delivered price” means the same as f.0.b., except that transporta- 


tion charges from shipping point to destination shall be borne by the seller; that 
is, the sale is f.o.b. as to grade, quality, and condition, and delivered as to price 
(7 CFR 46.43 (ee) ). 
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giving you the protection of FOB quality and condition, and the benefits of a 
delivered price. 


* * & 


We will use the stamp on each invoice involving, prepaid freight which will 
read: 


FREIGHT PREPAID 
fob quality & condition 
del price 


Mr. Gatz said at the bottom of the letter that “[w]e have always had 
this oral understanding with our customers.” 


If that letter, written by Mr. Gatz close to the time of the alleged viola- 
tions, correctly set forth his “oral understanding” with his customers, he 
violated the Act in the transactions where he failed to remit to his cus- 
tomers the entire amount of the adjustments received for in-transit 
losses. That is, in such transactions, he was, as a matter of law, the agent 
of the buyers in receiving such adjustments. 


But two and one-half years later, at the hearing in this proceeding, Mr. 
Gatz questioned whether his transactions were f.o.b. as to quality and 
delivered as to price “because on that term the buyer assumes the in- 
transit risk” (Tr. 384). He testified that his transactions were, instead, 
“delivered sales” (Tr. 147, 158, 215-216, 385, 388, 390-392). Judge 
Palmer’s Decision, viewed in its entirety, indicates that he concluded 
that the transactions were delivered sales, rather than f.o.b. as to grade, 
quality and condition, and delivered as to price. 


The decision as to whether to remand this proceeding for clarification 
as to this issue is borderline. But respondent has voluntarily been out of 
the produce business for a substantial period of time as a result of this 
proceeding. And both parties had ample opportunity to clarify this 
matter below. In the circumstances, I will not remand the proceeding. 


Respondent argues that “PACA offered no proof that I was willful” 
(Appeal Brief, p. 21). However, if Judge Palmer had found that the sales 
were f.o.b., as contended by complainant (or “f.o.b. sales at delivered 
prices” or “f.o.b. inspection and acceptance arrival,” discussed above), 
the violations would clearly have been wilful. See Jn re Henry S. 
Shatkin, 34 Agr Dec 296, 297-314 (1975), for an extensive discussion of 
the meaning of wilful. 


Respondent also contends that complainant erroneously failed to con- 
sider undercharges to offset overcharges (Appeal Brief, p. 20). But if 
these transactions had been f.o.b., the fact that respondent gave various 
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adjustments to customers would not have been a defense to the alleged 
violations even if the adjustments were greater than the violations. That 
is, if the seller, in an f.o.b. transaction under which he prepays the 
freight as an accommodation to the buyer, makes a secret profit on the 
freight, his violation is not lessened if in the same transaction he allows 
the buyer an adjustment because of quality or loss, whether or not he 
was required to make the adjustment. Such a practice, in addition to 
being in violation of the Act, would be an unfair competitive practice. By 
making a secret, unlawful profit on freight, a seller could accumulate a 
“slush fund” from which he could be very generous in making adjust- 
ments that his lawful competitors could not make. 


Respondent complains that complainant sent out “an army (or team)” 
of investigators to question the buyers instead of “one or two to a couple 
of customers to get a ‘barometer’” (Appeal Brief, p. 3). However, it 
would have been preferable, if complainant had the resources, to have 
contacted every buyer simultaneously. Some of the buyers were obvious- 
ly influenced by Mr. Gatz before they were contacted by complainant’s 
investigators. For example, one affidavit states (Comp. Ex. 4, Affidavit 
No. 8): 


These purchases were made on an FOB Freight prepaid basis. In my transpor- 
tation deals arranged by Ben Gatz Company, I have always been aware that 
Ben Gatz Co. was to keep all transportation profits and take all losses and was 
not my transportation agent. This is my position on this matter. 


The statement parroting Mr. Gatz’s language verbatim is inconsistent, 
as a matter of law, with the statement that the “purchases were made on 
an FOB Freight prepaid basis.” Here, as in the case of any investigation, 
it would have been better to contact all of the customers before Mr. Gatz 
contacted them. 


Two final matters should be mentioned in view of the serious charges 
made by respondent as to complainant’s conduct. First, respondent 
charges that the “complaint was phony and unjustified” (Answer to Ad- 
dendum to Complainant’s Appeal, p. 1), and that the complaint involves 
“persecution” (Formal Request for Dismissal of Appeal, p. 22). There is 
no support in the record for that view. 


Complainant introduced exceptionally weighty evidence tending to 
prove that 163 of the transactions were f.o.b. If this evidence had been 
accepted by Judge Palmer, I would have revoked respondent’s license. 


Respondent, on the other hand, gave three different versions as to the 
nature of the transactions. First, on the invoices he stated that the trans- 
actions were “FOB.” At the hearing he stated that the transactions were 
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delivered sales, which is the opposite of f.o.b. Between those versions (in 
time and substance), respondent stated that the transactions were f.o.b. 
as to quality and condition and delivered as to price. 


The complaint would be dismissed only if respondent’s third view of 
the transactions is correct. One who has given three different versions of 
the nature of transactions, only the last of which would result in a dis- 
missa! of the complaint, can hardly complain that the complainant ac- 
cepted the first version, or the second version, rather than the third ver- 
sion. 


In addition, respondent contends that because the complainant 
changed its recommendation on appeal as to the appropriate sanction, 
from a recommendation that respondent's license be revoked to a recom- 
mendation that it be suspended for 45 days, “PACA is acting unethically 
by trying to drag up new charges after the trial is over” (Answer to Ad- 
dendum to Complainant’s Appeal, p. 1). There is no basis whatever for 
respondent’s view that complainant in any way tried to change the alle- 
gations of the complaint. Specifically, complainant stated (Addendum to 
Complainant’s Appeal, pp. 5-6): 


In reconsidering the appropriate sanction here, we have considered that the 
complaint presents this forum with novel issues. This is the first time that a li- 
censee has been alleged to have violated the PACA in this manner. Since the re- 
spondent had no affirmative agency statement that his actions would be consid- 
ered to be violations of the PACA, although his actions were far from normal 
ethical business practices, it is not felt that the severe sanction of revocation is 
warranted. While recognizing that an administrative agency may proceed by 
adjudication rather than rule, ? it is still believed that the circumstance of this 
case warrants a modification of our original position and we, therefore, suggest 
a forty-five (45) day suspension as the appropriate sanction. In re American 
Fruit Purveyors, Inc., 30 A.D. 1542 (1971). 


2 Giles Lowery Stockyards, Inc. v. Department of Agriculture, 565 F.2d 321 
(5th Cir. 1977); SEC v. Chenery Corporation, 332 U.S. 194 (1947). 


Nothing in the Addendum to Complainant’s Appeal can be interpreted 
as changing complainant’s original allegations as to respondent’s alleged 
violations. 


In conclusion, since there is insufficient evidence to warrant overturn- 
ing Judge Palmer’s findings based on his evaluation of the credibility of 
respondent’s testimony, the complaint should be dismissed. 
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ORDER 


The complaint in this proceeding is dismissed. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 19,269) 
NEW YORK FRUIT AUCTION CORPORATION v. CORY FARMS, INC. PACA 


Docket No. 2-5341. In order issued July 9, 1979, by Donald A. 
Campbell, Judicial Officer. 


STAY ORDER — TIME TO FILE PETITION FOR REHEARING 


(No. 19,270) 


WILLIAM R. FOSTER, d/b/a WILLIAM R. FOSTER SALES CO. v. JAROSZ PRO- 
DUCE FARMS, INC. PACA Docket No. 2-4687. In order issued July 9, 
1979, by Donald A. Campbell, Judicial Officer. 
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DEFAULT ORDER — REPARATION AWARDED 
(No. 19,271) 


A. CAVALLARO CoO., INC. v. CARPENITO BROS., a/t/a FIVE C’, INC PACA 
Docket No. 2-5399. Reparation of $17,569.80 with 8 percent inter- 
est from November 1, 1978, awarded complainant against respond- 
ent in order issued June 22, 1979, by Donald A. Campbell, Judicial 
Officer. 


(No. 19,272) 


CROWLEY SALES & EXPORT CO. v. MOHAWK PRODUCE CORPORATION. 
PACA Docket No. 2-5401. Reparation of $2,684.90 with 8 percent 
interest from October 1, 1978, awarded complainant against re- 
spondent in order issued June 22, 1979, by Donald A. Campbell, 
Judicial Officer. 


(No. 19,273) 
JACK T. BAILLIE Co., INC. v. L. CHARLES JOHNSON, INC. PACA Docket 
No. 2-5404. Reparation of $3,514.00 with 8 percent interest from 


November 1, 1978, awarded complainant against respondent in or- 
der issued June 22, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,274) 


WICK & BROTHER, INC. v. BRUCATO PRODUCE, INC. PACA Docket No. 
2-5402. Reparation of $969.25 with 8 percent interest from Octo- 
ber 1, 1978, awarded complainant against respondent in order is- 
sued June 22, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,275) 


CHARLES F.. ZAMBITO, d/b/a ZAMBITO PRODUCE SALES v. MARK DESSERT, 
d/b/a DESSERT PRODUCE Co. PACA Docket No. 2-5403. Reparation 
of $375.00 with 8 percent interest from June 1, 1978, awarded com- 
plainant against respondent in order issued June 22, 1979, by Don- 
ald A. Campbell, Judicial Officer. 
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(No. 19,276) 


CALAVO GROWERS OF CALIFORNIA v. D. V. PRODUCE CORP. PACA Dock- 
et No. 2-5415. Reparation of $7,311.50 with 8 percent interest 
from December 1, 1978, awarded complainant against respondent 
in order issued June 25, 1979, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 19,277) 


MEYER TOMATOES v. S. W. PRODUCE, INC. PACA Docket No. 2-5418. 
Reparation of $6,920.00 with 8 percent interest from November 1, 
1978, awarded complainant against respondent in order issued 
June 25, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,278) 
NISH NORIAN FARMS v. L. CHARLES JOHNSON, INC. PACA Docket No. 


2-5419. Reparation of $2,050.00 with 8 percent interest from De- 
cember 1, 1978, awarded complainant against respondent in order 


issued June 25, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,279) 


PACIFIC FARM COMPANY v. L. CHARLES JOHNSON, INC. PACA Docket No. 
2-5416. Reparation of $2,533.00 with 8 percent interest from De- 
cember 1, 1978, awarded complainant against respondent in order 
issued June 25, 1979, by Donald A. Campbell, Judical Officer. 


(No. 19,280) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. TRIM-CUT 
DISTRIBUTING Co., INC. PACA Docket No. 2-5413. Reparation of 
$10,841.40 with 8 percent interest from July 1, 1978, awarded 
complainant against respondent in order issued June 25, 1979, by 
Donald A. Campbell, Judicial Officer. 





MISCELLANEOUS 
Cite as 38 A.D. 1051 


(No. 19,281) 


ASSOCIATED PRODUCE DISTRIBUTORS v. AMERICAN BROKERAGE OF KAN- 
SAS City, INC. PACA Docket No. 2-5425. Reparation of $125.00 
with 8 percent interest from September 1, 1978, awarded complain- 
ant against respondent in order issued June 28, 1979, by Donald A. 
Campbell, Judicial Officer. 


(No. 19,282) 


INTERNATIONAL BROKERS & MARKETING, INC. v. BLUE BONNET FOODS, 
INC. PACA Docket No. 2-5423. Reparation of $3,016.33 with 8 per- 
cent interest from February 1, 1978, awarded complainant against 
respondent in order issued June 28, 1979, by Donald A. Campbell, 
Judicial Officer. 


(No. 19,283) 


WUHL-SHAFMAN-LIEBERMAN CORP. v. HYLAN WORLD WIDE FRUIT Ex- 
CHANGE. PACA Docket No. 2-5432. Reparation of $58,446.05 with 


8 percent interest from October 1, 1978, awarded complainant 
against respondent in order issued June 28, 1978, by Donald A. 
Campbell, Judicial Officer. 


(No. 19,284) 


ADOLPH & CERESIA PRODUCE CO., INC. v. ELM CITY PRODUCE, INC. PACA 
Docket No. 2-5439. Reparation of $28,129.21 with 8 percent inter- 
est from February 1, 1979, awarded complainant against respond- 
ent in order issued July 16, 1979, by Donald A. Campbell, Judicial 
Officer. 


(No. 19,285) 


GRATZ AND UTTER v. ANOPOLSKY & SONS, INC. PACA Docket No. 
2-5426. Reparation of $39,665.50 with 8 percent interest from 
February 1, 1979, awarded complainant against respondent in or- 
der issued July 13, 1979, by Donald A. Campbell, Judicial Officer. 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 38 A.D. 1051 


(No. 19,286) 


J-B DISTRIBUTING CO. v. AMERICAN BROKERAGE OF KANSAS CITY, INC. 
PACA Docket No. 2-5434. Reparation of $1,565.00 with 8 percent 
interest from October 1, 1978, awarded complainant against re- 
spondent in order issued July 13, 1979, by Donald A. Campbell, 
Judicial Officer. 


(No. 19,287) 


M & M ToMATO Co., INC. v. T. W. FADAL, d/b/a FADAL FRESH FRUIT & 
PRODUCE Co. PACA Docket No. 2-5424. Reparation of $393.00 
with 8 percent interest from August 1, 1978, awarded complainant 
against respondent in order issued July 13, 1979, by Donald A. 
Campbell, Judicial Officer. 


(No. 19,288) 


MAPES PACKING CORPORATION v. L. CHARLES JOHNSON, INC. PACA 
Docket No. 2-5436. Reparation of $11,954.00 with 8 percent inter- 


est from November 1, 1978, awarded complainant against respond- 
ent in order issued July 16, 1979, by Donald A. Campbell, Judicial 
Officer. 


(No. 19,289) 


VEG PAK, INC. v. L. CHARLES JOHNSON, INC. PACA Docket No. 2-5435. 
Reparation of $112.00 with 8 percent interest from January 1, 


1979, awarded complainant against respondent in order issued July 
16, 1979, by Donald A. Campbell, Judicial Officer. 





SUBJECT INDEX OF AGRICULTURE DECISIONS 
JULY 1979 
AGRICULTURAL MARKETING ACT OF 1946 
FRAUDULENT MISREPRESENT ATION 
By deceptive repackaging 


SANCTION 


Withdrawal and denial of rabbit grading and inspection 
service for 18 months 


HORSE PROTECTION ACT 


SANCTION 


Civil penalty of $3,000.00 and disqualification — Consent 


Civil penalties of $600.00, $1750, $400.00 and $2,000.00 


943 
SORED HORSES 


Showing and exhibition of ............cccccccencece 936, 938, 940, 943, 945 
PACKERS AND STOCKYARDS ACT, 1921 


ACCOUNTINGS 


False and incorrect 


Made a part of accounts and records 


ACCOUNTS AND RECORDS 


Incomplete or incorrect 


ACTUAL NET PROCEEDS 


Failure to remit 


ADMISSION OF FACTS 


Failure to file answer 


CHECKS OR DRAFTS 


Insufficient funds 


CUSTODIAL ACCOUNT FOR SHIPPERS PROCEEDS 


Deficiencies in 


Failure to maintain in conformity with regulations 


DISMISSAL ORDER 


Insufficient basis for decision for either party 





SUBJECT INDEX OF AGRICULTURE DECISIONS 


FALSE AND INCORRECT WEIGHTS 


Billing and collecting on the basis of 


Made a part of accounts and records 


INSOLVENCY 


Current liabilities exceeding current assets 


SANCTION 


Suspension for 20 days — Consent 
Suspension for 45 days (Corp.) 


Suspension for 6 months 


UNDERPAYMENTS 


Resulting from false sales amounts and freight charges 


UNJUST PRACTICE 
Failure to pay 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCEPTANCE 


Revocation of, jusitified 


AGREED UPON SHIPPING DATE 


Failure to meet 


BURDEN OF PROOF 


Sustained 


CHANGE IN CONDITION 


By processing 


Before notice of rejection 


COMMERCIAL VALUE 


Absence of, after excessive shrinkage 


CONTRACT 





SUBJECT INDEX OF AGRI. DECISIONS 


CONTRACT TERMS 


One-half truck 10-lb and 50-lb sacks potatoes 


Violation of in acceptance of 10-lb sacks only 


CONSIGNMENT AGREEMENT 


After arrival and inspection 


Implied condition of 


COUNTERCLAIM 


Dismissal of for lack of merit 


DAMAGES 


Measure of 


DELIVERED SALES TRANSACTIONS 


Freight charges and risk of loss borne by seller 


DELIVERED WEIGHT 


Settlement based upon 


DEDUCTIONS 


In accord with contract terms 


DISPOSITION 


Failure to authorize 


Goods rightfully stored for seller’s account 


EVIDENCE 


Failure to produce 


FLAGRANT AND REPEATED VIOLATIONS 


Failure to pay 


HANDLING, SHIPPING AND STORAGE 


Entitlement to expenses for 





SUBJECT INDEX OF AGRI. DECISIONS 


IMPLIED CONDITION OF CONSIGNMENT AGREEMENT 


Consignee to make prompt and proper resale 


INVOICE PRICES 


Failure to pay in full 


LOSS 


On resale of unaccepted half of 50-lb sacks potatoes 


Recovery of 


NEW CONTRACT 
Breach of 


OBLIGATIONS 


Satisfaction of 


ORIGINAL CONTRACT PRICE 
Failure to pay in full 


PUBLICATION OF FACTS 
Flagrant and repeated violations 


QUANTITY CONTRACTED FOR 
Established 


RENEGOTIATED CONTRACT TERMS 


Protection against shrinkage during storage 


REJECTION 


Without reasonable cause 
RESALE 

Prompt and proper 
SANCTION 


Revocation of license 


SEPARATE SERVICES CLAIM 


Lack of jurisdiction over 





SUBJECT INDEX OF AGRI. DECISIONS 


SECURITY INTEREST 


Upon justified revocation of acceptance 


SHRINKAGE DURING STORAGE 


TITLE 


Upon rightful rejection 
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